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DIGEST OF DECISIONS 
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AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ADJUSTER. 


$15. Fire.—Lvidence of Authority —Denial of Liability by. 
—A letter from the company’s general manager, informing the 
local agent that the person who denied the liability “was a 
representative aud adjuster,” who would adjust a certain loss, 
was the best evidence of its own contents, and where its ab- 
sence was not excused, it was error to admit secondary evidence 
of its contents. But his specific authority to adjust another 
loss, would not warrant the jury in finding that he was authorized 
to adjust the loss in question and bind the company. The scope 
of his authority is a question for the jury. 

Phillips Ev., 470, (5th American ed.;) Hough vs. City Fire Ins. Co., 29 
Conn., 10 ; Keenan vs. Missouri State Mut. Ins. Co., 12 Iowa, 126. 


Hartford F. Ins. Co. vs. Smith & Doll. 
Rep’d Jour’l, p. 140. Con. 8. 0 





Digest of Decisions. 


AGENT, 


§ 16. Lire.—Azthority of—Payment of Premium.— Waiver. 
—If an agent collects and pays over the premiums to the 
company, his authority to represent the company is immate- 
rial. If the company received the premiums, it is of no conse- 
quence who collected them. If a party is authorized to demand 
the premiums from the insured, either before or after forfeiture, 
his failure to account to the company for premiums collected is 
no defense to an action. If one holds himself out as agent of a 
company, and does what an agent usually does, and while so act- 
ing with the knowledge of the company at its home office or gen- 
eral office, receives premiums from a policy-holder who believes 
him authorized to receive them, the company cannot allege his 
want of authority to collect the money. If the last premium was 
paid at or before maturity, the jury are authorized to infer that 
all former premiums were paid in time, or on waiver of forfeiture. 
If the company received the premiums, the policy will be kept 
in force whether receipts were given in accordance with its pro- 
visions or not. Refusal to pay on the ground of lapse, is a waiver 
of proofs of death. A policy condition for the benefit of the 
company may be waived, and the question of such waiver is for 
the jury. If one continued to perform the functions of an agent 
in soliciting, collecting premiums, etc., it is for the jury to say 
whether he was acting without the knowledge of the company, 
and exceeded his authority. If money was paid to one sent out 
by the company to transact business with the policy-holders, the 
question is whether the company or its authorized agent got the 
money ; the form of receipt is immaterial, although the policy 
provided that the receipt must be duly signed by the officers. 

Dutton vs. N. Y. Life Ins. Co. 

Rep’d Jour'l, p. 129. U. 8. C. C., IND. 


APPLICATION. 


$17. Lire.—Lfect of Forgery by <Agent.—Evidence.—Con- 
_tract.—Estoppel—The insurance was procured by a sub-agent 
employed by the general agent to solicit insurance and take ap- 
plications. The sub-agent forwarded through the general agent 
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a spurious application with forged signatures in the place of the 
genuine application of the insured, misrepresenting his condition, 
which was alleged to be uninsurable. A policy was issued, based 
on the false application. Upon the death of the insured the 
company, learning of the facts, tendered a return of the premiums 
to his representative, which was refused. It was not shown that 
the insured had knowledge of the fraud, or was in fault. In a 
suit for recovery against the company, Held, that opinions of 
the officers as to what would have been their course had the 
facts been known, were properly excluded. 

5 Barn. and Adol., 840; 7 Wend., 72; 1 Greenleaf’s Evidence, paragraph 
441, 

Held, that the sub-agent was the agent of the company within 
the scope of his authority, and his acts were those of the prin- 
cipal, 

Otto, 310, and cases cited, 10 Foster, 245; Phil. on Ins., vol. 2, 523; 53 
Penn. St., 353 ; 4 Paige, 137 ; 53 Mo., 456 ; 31 Conn., 517 ; Bliss on Life Ins., 
page 105 ; Story on Agency, par. 536, and sec. 452 ; Black. Com., vol. 1-43 ; 
4D. & E., 39; New York Life Ins. Co. vs. McGowen, S. C. of Kan., Jan. 
term, 1877, American Law Record, vol. 6, 190 ; 63 Penn. St., 87 ; 1 Salk., 288. 

Held, that a valid contract was made between the parties 
when the insured placed the genuine application in the hands 
of the agent, paid the premium, and the company issued a policy 
on its agent’s representations, which was accepted by the in- 
sured. — 

Mutual Benefit Life Ins. Co., 31 Iowa, 317 ; New York Life Ins. Co. vs, 
McGowen, (Kansas,) 6 American Law Record, 190 ; 13 Wall., 223; Bliss 
on Life Ins., par. 82. 

Held, that the diseased condition of the life insured was not ma- 
terial. Held, that the company was estopped to set up the fraud 
of its agent to defeat recovery. 

Mass. Mut. Life Ins. Co. vs. Eshelman & Belz. 

Rep’d Jour’l, p. 117.3 


ASSESSMENT. 


§ 18. Fire.—Non-payment of.—Watver by Agent.—A provis- 
ion in a mutual policy that it should be suspended during the non- 
payment of an assessment when due, is not waived by a mere 
notice from an agent having no power to waive the essential fea- 
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tures of the policy, that the assessment remained unpaid ; nor is 
a notice from the agent of a subsequent assessment a waiver, in 
the absence of any evidence that such assessment had been laid 
by the company, or that the agent had been authorized to give 
such notice. 

Leonard vs. Lebanon Mut. Ins. Co. 

Rep’d Jour’l, p. 79. 


ASSIGNMENT. 


$19. Lire.—ortgage—Payment of Premium.—Forfeiture. 
—LKquity of Redemption—Surrender.— Tender.—Limitation of 
Action.—The policy was on the life of D. in favor of his wife, and 
provided that it should be forfeited if the premium was not paid 
when due. After several payments, D. being unable to pay a 
premium, the money was advanced by the agent, W., who took 
an assignment of the policy absolute in form, for which he gave 
a receipt, setting forth that the assignment was security for the 
prompt payment at maturity of the note of D. and wife, in which 
event it should be void, otherwise to continue for the sole use of 
W. The note was not paid, and W., after paying three annual 
premiums, surrendered the policy to the company, and re- 
ceived its reserve value. It appeared that the agent misled 
the insured by misrepresentations previous to the surrender, 
and the company in accepting it was acting in the interest 
of the agent, and had notice of the adverse claim. After 
the surrender and before the next premium became due, a repre- 
sentative of the insured called on the company, and opposed the 
course of the agent, and notified the company that he was pre- 
pared to pay the premium, but was told the policy had been sur- 
rendered, but it appears that he did not actually have the money 
with him, but had merely made arrangements to procure it. No 
further tender was made. Held, that the assignment and receipt 
constituted a mortgage, and the right of redemption was not de- 
feated by failures to pay the note. 

Jaques vs. Weeks, 7 Wall., 261; Hipnell vs. Knight, 1 Y. & Coll., Ex. 
Cas., 415, 416 ; Howard vs. Harris, 3 Eq. L. Cas., 605, 606 and 625-7, 

Held, that policies of insurance are proper subjects of mort- 
gage, and upon due notice to redeem, may be sold and the title 
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vest absolutely in the vendee without resorting to a bill of fore- 
closure. 

Dyson vs. Morris, 1 Hare, 413, 425 ; Tucker vs. Wilson, 1 P. Wms., 261 ; 
Hart vs. Ten Eyck, 2 John. Ch. Dec., 100 ; 2 Story Eq. Jur., sec., 1031. 

Held, that the assignment did not relieve the insured from the 
obligation of paying the premiums, nor impose such an obliga- 
tion on the assignee, nor did voluntary payment by the assignee 
destroy the right of redemption. 

Held, that whether the view of the contract held in Worthing- 
ton vs. Charter Oak Life Ins. Co., 41 Conn., 372, or in N. Y. 
Life Ins. Co. vs. Statham, (U.S. S. C.,) be maintained, it was for- 
feited by failure to pay or tender the premiums when due. Held 
that a mere offer to pay, without actual tender or readiness to at 
once lay down the sum, is not a legal tender. 

2 Greenl. Ev., sec. 603; Talby vs. Freedman’s Savings & T. Co., U. S. S. 
C.; Want vs. Blunt, 12 East., 183 ; Simpson vs. Acc. Death Ins. Co., 2 C. B. 
(N. S.,) 257 ; Pritchard vs. Merch. & T. Mut. Life Ins. Soc., 3 C. B (N. S.,) 
662. 

Held, that an action against the company for the redemption 
and collection of the policy as if in full force will net lie, but un- 
der the circumstances any right or claim created in equity by the 
acts of W. against himself will hold against the company. The 
equity of redemption existed at the time of surrender, and the 
plaintiff is entitled in equity to the reserve value of the policy 
at the time of its surrender, less the amount due to W. for the 
note and premiums advanced. Held, that the statute of limita- 
tions and lapse of time are no bar to recovery in a case like this, 
where it appears that due diligence under all the circumstances 
was exercised. 

Lockwood vs. Ewer, 2 Atk., 303, distinguished. 


Dungan, adm’r., vs. Mut. Ben. Life Ins. Co. 
Rep’d Jour'l, p. 171. 


EVIDENCE. 


§20. Fme—Knowledge of Agent.—Finding of Jury—The 
liability of the company depended on a knowledge of incum- 
brances by the agent, who testified that he had no such know- 
ledge, while the insured testified that he had, but a letter from the 
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insured to the company, subsequent to the loss, was put in evi- 
dence, stating that “I know nothing about whether he knew of 
the mortgage or not.” No attempt was made to explain this let- 
ter on the part of the insured. Held, that a verdict for the in- 
sured was contrary to the evidence and should be reversed ; the 
finding should be for the company. 


Huntley vs. Home Ins. Co. of Columbus. 
Rep’d Jour’}, p. 134. Towa 8. C. 


{ HOMICIDE. 


$21. Lirr.—Liability to Insure for Loss caused by.—M., whose 
life was insured for $7,000, was shot and killed by B., as alleged, 
unlawfully and feloniously. Held, in an action by the company 
against B. to recover the amount of the policies, that no civil ac- 
tion lies at the common law for an injury which results in death. 

Hilliard on Torts, p. 87,210; Baker vs. Bolton, 1 Camp., 493 ; Conn. Ins. 
Co. vs. N. Y. & N. H., 25 Conn., 265; Kramer vs. Market, 25 Cal., 235 ; 
Indianapolis vs. Kealy, 23 Ind., 133 ; Hyatt vs. Adams, 16 Mich., 180; 
Shields vse Young, 15 Ga., 349 ; Peoria vs. Frost, 37 Ill., 333 ; Green vs. 
Hudson R. R. Co., 2 Keyes, 300; Hubgn vs. N. O. & C. R. BR., Co., 6 La. 
An., 496 ; Herman vs. Carrolton R. R. Co., 11 La. A., 21; Cases of Gross vs. 
Guthery, 2 Root R., 90 ; Plummer vs. Webb, Weare, 75; Ford vs. Munroe, 
20 Hurd, 210, dissented from. 

Held, that B. was no party to the contract between the com- 
pany and the insured, and the injury was remote and indirect for 
which no action could be sustained. 

Rockingham Ins. Co. vs. Mosher, 39 Me., 253; Ashley vs. Dixson, 48 N. 
Y., 480; Grove vs. Brandenburg, 7 Blackford, 234 ; Dunlap vs. Gledden, 31 
Me., 435; Anthony vs. Slaid, 11 Metcalf, 290. 

The case is not within the Louisiana statute, Acts of La., 1855, 
pr. 223, p. 270, which gives the right of action to certain near re- 
latives. The fact of the homicide having been criminally tried, 
or its result, is immaterial. 


Mutual Life Ins. Co. vs. Brame. 
Rep’d Jour’l, p. 113. 





Notice—Occupancy— Occupation. 


NOTICE. 


§22. Fire.—TZo Agent.—Where no particular officer was spe- 
cified to whom notice of loss must be given, notice to the local 
agents was notice to the company. 


Killips vs. Putnam Fire Ins. Co., Wis., 480. 
Hartford F. Ins. Co. vs. Smith & Doll. 


OCCUPANCY. 


§23. Fire —Construction.—Vacant.—A statement in the pol- 
icy that the insured building was “ occupied by a tenant for a 
boarding-house,” was merely descriptive of its then existing con- 
dition, not a warranty that it would continue so occupied 

Blood vs. Howard Fire Ins. Co., 12 Cush., 472; Smith vs. Mechanics & 
Traders Ins. Co., 32 N. Y., 399 ; Hough vs. City Fire Ins. Co., 29 Conn., 10. 

The policy provided that if the premises should become vucant 
or unoccupied, it should be void. ‘The building was no longer 
occupied as a boarding-house, but one of the rooms was furnished 
and occupied as a sleeping-room, by a person engaged in re- 
pairing the building, who ate elsewhere. Held, that the build- 
ing was occupied, within the meaiiing of the policy. Held, that 
a statement in the preliminary proofs, “that the building in- 
sured and destroyed was occupied by F. as a lodging-house,” 
was a sufficient compliance with the requirement that the oc- 
cupancy should be stated. 


Hartford F. Ins. Co. vs. Smith & Doll. 


OCCUPATION. 


§ 24. Fine.—Construction— Business in Adjacent Building — 
The policy provided that the business to be carried on was the 
manufacture bath-tubs. The business of planing and sawing 
lumber was carried on in an adjacent building, and the shavings 
were conducted by a tube to the boiler-room in the insured build- 
ing where they were used for fuel. Held, that this was not car- 
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rying on the business of planing and sawing lumber in the in- 
sured building, and was not a violation of the policy provision. 


Keeney vs. Home Ins. Co. of Columbus. 
Rep’d Jour’l, p. 108, N.Y. C. A. 


POLICY. 


$25. Lire.—Construction.— Non-forfeiture.—Surrender.— Can- 
cellation.—Application.—A five payment life policy, labeled “A 
non-forfeiture life policy,” provided that if after the receipt of 
two or more premiums it should cease for non-payment of pre- 
miums, upon its surrender, provided such surrender was made 
within twelve months of the time of lapse, a paid-up policy would 
be issued for as many fifths as there had been premiums paid. 
The policy was issued and accepted upon the following express 
conditions and agreements among others: that in case the pre- 
mium was not paid when due, the company should not be liable for 
the whole sum insured, but only for such proportionate part as 
above specified, and the policy should cease ; also that in every 
case when the policy should cease for other cause than the non- 
payment of premium, all payments should be forfeited to the com- 
pany. Held, that the neglect of the insured to surrender, and 
take out a paid-up policy within twelve months after the failure 
to pay the fourth annual premium, did not work a forfeiture of 
all his rights under the policy ; it simply forfeited his right to de- 
mand a paid-up policy, but the company remained liable for the 
payment of a sum proportionate to the premiums paid, upon the 
death of the insured. 

Bliss on Life Ins., 2249, pp. 405, 406. 

Held, that the cancellation of the policy upon the company’s 
books without the consent of the beneficiary, does not avail. Held, 
that nothing in the application looking to a forfeiture of premiums 
and an avoidance of the policy for failure to make prompt pay- 
ment, can be received to work such forfeiture. The instrument 
itself is conclusive of the rights of parties. 

1 Phillips on Ins. 3120; Graves vs. Boston Ins. Co., 2 Cranch, 439. 

Chase vs. Phenix Mut. Life Ins. Co, 

Rep’d Jour’], p. 93. 





Port Risk—Proofs of Loss. 


PORT RISK. 


§ 26. Manine.—Meaning of.— Testimony of Expert.—Usage.— 
The policy was of the common printed form, but the blanks for 
the termini of the voyage were unfilled. In manuscript were the 
words “ port risk in the port of New York.” Held, that it was 
obvious a voyage from one port to another was not contemplated, 
but the words “ port risk,” etc., did not clearly indicate to a non- 
professional mind the nature of the risk assumed in the port of 
New York. Held, that the words “ port risk” were restrictive of 
the phrase. Their meaning is not strictly a question of usage ; 
they are used not as two ordinary words in a special sense, but as 
a compound word having a technical meaning, which requires 
explanation to the uninitiated. 

Wallis vs. Bailey, 49 N. Y., distinguished. 

Held, that the testimony of experts was proper to explain their 
meaning. Held, that the evidence being agreed that the term 
“port risk” meant a risk upon a vessel while lying in port, and 
before she had taken her departure for another voyage, it was the 
duty of the court to dismiss the complaint, where it was admitted 
that the injury happened after the vessel had taken her departure 
for another voyage. Held, that the question of usage was not in- 
volved, but simply the meaning of a technical term, as to which 
competent testimony was admissible. Held, that a witness who 
was only acquainted with the words in a general way, but had no 
special knowledge of their actual use in practical business, was 
not qualified to speak as an expert, and his evidence was properly 
excluded. 


Carter vs. Boehm, 1 Smith’s Lead. Cases, 286, note ; Jones vs. Tucker, 
41 N. H., 546. 


Nelson vs. Sun Mut. Ins. Co. 
Rep’d Jour’l, p. 136. 


PROOFS OF LOSS. 


§27. Fire.— Waiver.—After the damages had been appraised 
by mutual agreement, proofs of loss were duly served on the com- 
pany and retained without objection for thirty-eight days. Held, 
that this was a waiver of any subsequent objection to the sufti- 
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ciency of the proofs. The insured was not obligated to after- 
ward furnish supplementary proofs and thereafter produce his 
books for examination, where by the terms of the policy his right 
of action would not accrue until sixty days after serving proofs. 
Keeney vs. Home Ins. Co. of Columbus. 
—§ 24. 


§ 28. Fire.—Compliance.— Waiver.—There must be substan- 
tial compliance with the terms of the policy in furnishing pre- 
liminary proofs, unless such compliance is waived. But a denial 
of liability solely on other grounds was a waiver of defective 
proofs, if made by one having power to bind the company. 

Blake vs. Exchange Mutual Ins. Co., 12 Gray, 270; Franklin Fire Ins. 
Co. vs. Coates & Glenn, 14 Md., 293; Charleston Ins. & Trust Co. vs. 
Neve, 2 McMullen, S. C., 237; St. Louis Ins. Co. vs. Kyle, 11 Mo., 278 ; 
Taylor vs. Merchant’s Ins. Co., 9 Howard, U. 8., 390; Hartford Pro. Ins, 
Co. vs. Harmer, 2 Ohio, St., 452; Noyes vs. Washington County Ins. Co., 
30 Vt., 659; Peoria Marine & Fire Ins. Co. vs. Whitehall, 25 Ill., 470 ; Vos 
vs. Robinson, 9 Johns., 192 ; Commonwealth Ins, Co. vs. Sennett et al., 41 
Penna., 162. 

Hartford F. Ins. Co. vs. Smith & Doll. 


SUICIDE. 


$29. Lire.—Lvidence of Insanity.—The policy provided that 
it should be void if the insured died by his own hand. Held, 
that if the insured exercised volition, was capable of forming an 
intention, and with full knowledge of the consequence, his mind 
concurring in the act, voluntarily destroyed his life, the policy 
was avoided. 


Van Zandt vs. Mut. Benefit Life Ins. Co., 55 N. Y., 169; McClure vs. 
Mut. Life Ins. Co., id., 651. 

Where the evidence tending to prove insanity is insufficient to 
sustain a verdict finding the fact, and every fact and incident re- 
lied upon as evidence is as consistent with sanity as with insan- 
ity, or even more so, a nonsuit is not improper. The burden of 
proof is on the party alleging insanity; it cannot be presumed 
from suicide. 

Weed vs. Mut. Benefit Life Ins. Co. 

Bep’d Jour’l, p. 33. 





Title — Waiver. 


TITLE. 


§ 30. Fime—Change of Title or Possession—The policy pro- 
vided that if the “ property be sold or transferred, or any change 
takes place in title or possession, whether by legal process or 
judicial decree, or voluntary transfer or conveyance,” it should 
be void. The insurance was in the name of the firm, the busi- 
ness being managed by two members, K. and C. An action for 
dissolution on the ground of insolvency was brought by K., who 
was appointed receiver under an interlocutory decree, with power 
to collect and pay the debts, and carry on the business until fur- 
ther order of the court. K had perfected his appointment and 
taken possession as receiver, but the action for a dissolution had 
not proceeded to judgment at the time of the fire. Held, that 
the receiver acquired no title ; it still remained in those in whom 
it was originally vested, pendente lite, and therefore there was no 
change of title. 

Skip vs. Harwood, 2 Ark., 564; Greeley vs. Addraley, 1 Swanst., 573 ; 
Thomas vs. Bagstock, 4 Russ., 65; Bertrand vs. Davies, 31 Beavan, 436 ; 
Green vs. Bostwick, 1 Sand. Chy., 165 ; Swigerly vs. Fox, 75 Pa. St., 112 ; 
Kerr on Receivers, 158. 

Held, that while there was a change in the technical charac- 
ter of the possession, there was no change in the actual cus- 
tody of the property, and no apparent change in the risk ; there 
was therefore no change of possession within the meaning of the 
policy. 

Hoffman vs. Aitna Ins. Co., 32 N. Y., 402; Blateny vs. Dunham, 15 
Beay., 40, 

Keeney vs.°Home Ins. Co. of Columbus. 


WAIVER. 


§ 31. Lire.—Agent’s Authority—Premium Overdue.—Resi- 
dence and Death in Prohibited District—The policy provided 
that it should be void if the premiums were not paid when due, 
or if the insured resided within a certain prohibited district, with- 
out the company’s consent; also that agents were hot authorized 
to waive forfeitures. The insured died while residing at New 
Orleans, within the prohibited district, without the knowledge or 
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consent of the company. When in extremis a friend was tele- 
graphed to pay the premium, then eleven days overdue, to the lo- 
cal agent at St. Louis. The friend was ignorant of the sickness, 
the premium was received, and the renewal receipt given by the 
agent’s clerk as was his custom in the absence of the agent, and 
the amount was credited to the company in the agent’s account 
transmitted to the home office. The agent subsequently learned 
and communicated the facts concerning the sickness and death 
to the home office, whereupon he was at once instructed to ten- 
der a return of the premium, which was refused. The com- 
pany was accustomed to send renewal receipts to the lo- 
cal agent to be used at his discretion after premiums were 
overdue, and the agent was in the habit of giving such re- 
ceipts, the company retaining the premiums with a know- 
ledge of the facts. Held, that the course of dealing of the com- 
pany was a waiver of the provision prohibiting the agent from 
waiving forfeitures, so far as it related to premiums overdue, and 
the reception of the premium in this case was a waiver of forfei- 
ture from that cause. Held, that the agent was not authorized 
by an act of the company to waive a forfeiture from residence 
within a prohibited district. The company should have been in- 
formed, both as to the residence and health of the insured, and 
the acceptance of the premium while ignorant of these facts was 
not a waiver of the forfeiture. 
Globe Mutual Life Ins. Co. vs. Wolff. 
Rep’d Jour’), p. 41. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS.: 


From certified transcripts in our possession. 


SUPREME COURT OF MAINE. 


MARY L. CHASE 


US. 


PHGENIX MUTUAL LIFE INS. CO.* 


A policy indorsed by the company, ‘‘ Non-forfeiting life policy” contained these 


terms: ‘It being understood and agreed that if after the reccipt of this com- 
pany of not less than two or more annual premiums this policy should cease, 
in consequence of the non-payment of premiums, then upon a surrender of 
the same, provided such surrender is made to the company within twelve 
months from the time of such ceasing, a new policy will be issued for such sum 
as is proportionate with the annual payments which have been made. 


Held, that the right of the assured in the policy did not depend upon the surren- 


der of the policy and the taking out of a new paid-up policy. The provision 
that the policy shall cease and determine upon the non-payment of any of the 
annual premiums, on or before the date specified, cannot be construed as de- 
feating the right to recover thereon such proportionate part of the amount in- 
sured, while there is an express stipulation in the same condition that upon 
such failure of payment, the company will not be liable for the whole sum in- 
sured, but only for such proportionate part. 


Cancellation of the policy upon the books of the company without the knowledge 


and consent of the assured, cannot affect his rights. Upon a policy like this, 
distinctly made non-forfeitable in part, by partial non-payment of premiums, 
nothing in the application looking to an avoidance of the policy and a forfeiture 
of premiums by such non-payment, can be received to work such forfeiture. 





*Cumberland. Decided May 3, 1877. From advance sheets of 67 Me. Rep. 





Report of Decisions. 


ON REPORT. 

Assumpsit, on a policy of insurance of the tenor following ; 

[Indorsement.] ‘“ Non-forfeiting life policy. 

“No. 23,634. The Phcenix Mutual Life Insurance Company, of 
Hartford, Conn. Insurance on the life of Granville M. Chase. In 
favor of Mary L. Chase. 

“ Amount, $2,000. Date Dec. 5, 1867. Term of life. Annual pay- 
ment, $223.50. Policy $1.00. $224.50. 

“Five year payments, with guaranty of paid-up policy. ” 

[Margin.] “Annual premium, 223.50. Sum insured $2,000. 
Age 40 years. Term, life. 5 payments.” 

[Policy.] “This policy of assurance witnesseth, that the Phoenix 
Mutual Life Insurance Company, of Hartford, Connecticut, in consid- 
eration of the representations made to them in the application for 
this policy, and of the sum of two hundred and twenty-three dollars 
and fifty cents, to them duly paid by Mary L. Chase, daughter, and 
of the annual payment of a like amount on or before the fifth day of 
December, in every year during the continuance of this policy, or un- 
til five full annual payments have been made, do assure the life of 
Granville M. Chase, of Portland, in the county of Cumberland, State 
of Maine, for the sole use of Mary L. Chase, in the amount of two 
thousand dollars, for the term of his natural life. 

“And the said company do hereby promise and agree to pay the 
amount of the said insurance at their office, in the city of Hartford, 
Conn., to the said assured, for her sole use, if living, in conformity 
with the statute ; and if not living, to her heirs, or assigns, in ninety 
days after due notice and proof of the death of the said party whose 
life is hereby insured, any indebtedness to the company on account of 
this policy being first deducted therefrom. 

“It being understood and agreed, that if, after the receipt by this 
company of not less than two or more annual premiums, this policy 
should cease in consequence of the non-payment of premiums, then, 
upon a surrender of the same, provided such surrender is made to the 
company within twelve months from the time of such ceasing, a 
new policy will be issued for the value acquired under the old one, 
subject to any notes that may have been received on account of pre- 
miums ; that is to say, if payments for two years have been made, it 
will issue a policy for two fifths of the sum originally insured ; if for 
three years, for three fifths ; and in the same proportion for any num- 
ber of payments, without subjecting the assured to any subsequent 
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charge, except the interest annually, in advance, on all premium notes 
unpaid on this policy. 

“This policy is issued and accepted by the assured upon the fol- 
lowing express conditions and agreements : 

“First. That said Granville M. Chase shall not visit certain lati- 
tudes, ete. 

“Secondly. If the said premiums shall not be paid at the office of 
the company, in the city of Hartford, Conn., or to an agent of the 
company, on his producing a receipt signed by the president or séc- 
retary, on or before the date above mentioned, then in every such 
case the said company shall not be liable for the payment of the 
whole sum assured, but only for a part thereof, proportionate with 
the annual payments made as above specified, and this -policy shall 
cease and determine. 

“Thirdly. In every case when this policy shall cease and deter- 
mine, or become or be null and void, for any cause other than non- 
payment of premiums, then all payments thereon shall be forfeited to 
this company. 

“This policy to take effect when countersigned by W. I. Hough, 
agent at Portland, Me. 

“Tn witness whereof, the said Phoenix Mutual Life Insurance Com- 
pany, of Hartford, Conn., have by their president and secretary, 
signed and delivered this contract this fifth day of December, one 
thousand eight hundred and sixty-seven. Signed, E. Fessenden, 
President. Signed, J. F. Burns, Secretary.” 

The plea was the general issue, with a brief statement of the terms 
of the policy on which the defense relied. It was admitted that 
Granville M. Chase made three annual payments on policy No. 23,- 
634, as per receipts exhibited ; that he died as alleged in the plain- 
tift’s writ, December 28, 1873. 

That Mrs. Helen Chase will testify that she went to the office in 
Hartford, Conn., and offered proofs of the death of her husband 
Granville M. Chase, and that the company declined to receive the 
same on the ground that all rights under said policy had been for- 
feited. 

That neither Granville M. Chase, nor any person for him, ever paid 
any premium due on the policy after December, 1869 ; nor subse- 
quent to the failure to pay the fourth annual premium, ever applied 
to the company for a paid-up policy during the time in which he 
would have been entitled to the same under the terms of the policy, 
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nor was the policy surrendered to the company within two years 
from the time the payment was last made. 

That the books of the company show that in January, 1871, an 
entry was made on them to the effect that the policy in suit was 
canceled, and that the application signed by Granville M. Chase, if 

admissible for that purpose, would show that it contained this clause : 
“That should the applicant * * * * or neglect to pay the premium 
on or before the day it becomes due, the policy shall become null and 
void, and all payments thereon shall be forfeited.’ 

Jesse T. Reynolds, called by the defendant, testified as follows: I 
am the general agent for Maine for the Phoenix Mutual Life Insur- 
ance Company, of Hartford, Conn. ; was acquainted with Granville 
M. Chase in his lifetime. I came to Maine as general agent, about 
August, 1870 ; found on the books of the agency this policy of Chase, 
and also that the policy had lapsed for non-payment of premiums the 
December previous, which would be December, 1869 ; hunted Mr. 
Chase up, and had several interviews with him on the subject of re- 
newing his policy ; urged him with all the eloquence I had, as insur- 
ance men generally do, to renew his policy. Of course I could make 
something out of it, and that was one of the reasons I had for doing 
it. He gave me various reasons why he could not pay—that he was 
hard up, and one thing and another. Up to the time he left to go to 
Chicago, I saw him I don’t know but a dozen times, and when he 
decided that he would not renew his policy, I then explained to him 
fully what his rights would be, as I understood them ; that if he did 
not renew his policy he would have to take a paid-up policy, or else 
surrender everything, and I advised him strongly to take a paid-up 
policy. I did not do that, however, until he made up his mind not 
to renew. He used some strong language about the matter, and 
wouldn't do anything more about it ; said “it might go to the devil,” 
or something like that. 

The foregoing testimony was seasonably objected to by the counsel 
for the plaintiff, but admitted subject to objection. 

Upon so much of the foregoing evidence as is admissible, the full 
court is to order such judgment as the rights of the parties require. 


J. D. Fessenven, for the Plaintiff: 

The second express condition in the policy fixes the liability of the 
defendants. It is three fifths of the amount insured, less any indebted- 
ness to the company on account of the policy. 
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It is, by its terms, a “non-forfeiting” policy. See Bliss on Insur- 
ance, 405. 

Neither subsequent entries on the company’s books, nor any agree- 
ment in the application, are admissible to vary the terms of the 
policy. 

The “intention of the parties is always to be sought for in the in- 
strument itself.” 

“ And though in a written commercial contract it is necessary to 
go out of the instrument itself more frequently than in most others, yet 
the instrument being understood is conclusive of the rights and lia- 
bilities of the parties, and its provisions are not subject to be con- 
trolled or superseded by preliminary negotiations or communications, 
or by verbal agreements.” 1 Phillips on Insurance, § 120; Sleght 
vs. Hartshorne, 2 John., 531, 539 ; Bell vs. Western Fire Marine Ins. 
Co., 5 Rob. (La.) 423 ; Graves vs. Boston Ins. Co., 2 Cranch—opinion 
page 439. 

Declarations of G. M. Chase were inadmissible, because, first, he 
was neither a party in interest nor a party to the record ; second, he 
could not waive any right that had accrued, or might accrue to the 
plaintiff. 

The cases where the policies have been held to be forfeited by the 
non-payment of premiums have been on the ground of a clause to. 
that effect in the policy itself. 


S. C. Anprews, for the defendants, cited in his argument the follow- 
ing cases: Pitt vs. Berkshire Life, 100 Mass., 500; Williams vs. 
Washington Life, 4 Bigelow’s Life Insurance Reports, 56; Union 
Life vs. McMillen, ib., 384; Koelges vs. Guardian Life, ib., 621; 
Robert vs. New England Life, ib., 634 ; Simpson vs. Accidental Death 
Ins. Co., ib., 497. 


Barrows, J. 

The defendants, “in consideration of * * * * and $223.50, * * * * 
and of the annual payment of a like amount on or before the fifth 
day of December in every year during the continuance of this policy, 
or until five full annual payments have been made,” issued December 5, 
1867, a document which they labeled in capital letters, “A Non-for- 
feiting Life Policy,” of insurance for $2,000 on the life of one G. M. 
Chase, in favor of this plaintiff, the daughter of the person insured. 
Five annual payments were to entitle her to a paid-up policy for 
$2,000. Three such payments were made, but none after December, 
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1869. G.M. Chase died in 1873, and the required proofs of death 
were offered, but the company declined to receive them, claiming that 
all rights under the policy had been forfeited. 

The language of the policy is: “This policy is issued and accepted 
by the assured upon the following express conditions and agree- 
ments:” [The conditions set forth under the first head relate to the 
acts and doings of the person whose life was insured, and the cause 
of death ; and it is not claimed that any of them were broken. } 

“Secondly. If the said premiums shall not be paid at the office of 
the company, in the city of Hartford Conn., or to an agent of the 
company on his producing a receipt signed by the president or secre- 
tary, on or before the date above mentioned, then, in every such case 
the said company shall not be liable for the payment of the whole sum 
assured, but only for a part thereof, proportionate with the annual 
payments made as above specified, and this policy shall cease and de- 
termine.” 

“Thirdly. In every case where this policy shall cease and deter- 
mine, or become or be null and void, for any cause other than 
non-payment of premiums, then all payments thereon shall be for- 
feited to this company.” 

Elsewhere, not among “the conditions and agreements,” upon which 
the “ policy is issued and accepted,” we find the following : “It being 
understood and agreed that if after the receipt by the company of not 
less than two or more annual premiums, this policy should cease in 
consequence of the non-payment of premiums ; then upon a sur- 
render of the same, provided such surrender is made to the company 
within twelve months from the time of such ceasing, a new policy - 
will be issued for the value acquired under the old one, subject to any 
notes that may have been received on account of premiums ; that is 
to say, if payments for two years have been made, it will issue a 
policy for two fifths of the sum originally insured ; if for three years, 
for three fifths, and in the same proportion for any number of pay- 
ments, without subjecting the assured to any subsequent charge ex- 
cept the interest annually in advance, on all premium notes unpaid 
on the policy.” 

The question is whether this last recited understanding and agree- 
ment is so connected with the conditions and agreements upon which 
the policy is issued and accepted as to work a forfeiture of all rights 
under this “ non-forfeiting policy,” when the insured neglected to sur- 
render the policy and apply for a reduced paid-up policy within 
twelve months after the failure to pay the fourth annual premium. 
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Stipulations for a forfeiture in a policy thus labeled should be 
strictly construed. We do not think the second express conditions 
should be so construed as to make the right of the insured to recover 
such part of the sum as is “ proportionate with the annual payments” 
which have been made, dependent upon the surrender of the policy 
within twelve months after the first failure to meet an annual pay- 
ment, and upon the reception of a new policy. If such had been the- 
design of the provisions respecting the issue of new policies, it would 
have been easy to say so. But there is no such stipulation. The 
terms upon which the company will issue paid-up policies, (which the 
insured would doubtless find more convenient and available to be 
used, as they often are, as security for a loan,) are stated by them- 
selves. There is no necessary connection between them and the 
second express condition, nor anything to indicate that the limited 
liability recognized in that condition is to be ignored, unless the in- 
sured surrenders the old and takes out a new policy. The meaning 
and effect of that condition seems to be that a failure to pay one of 
the annual premiums on or before the day specified will put an end 
to the contract for the whole sum, at the option of the insurers ; and 
thereafterward they will be liable only for such proportion thereof 
as the payments previously made bear to the whole amount of the 
premiums stipulated for. It may serve to enable the company, when 
there is a failure of prompt payment, to rid themselves of a bad risk 
for anything in excess of that which has not been already secured by 
the payments previously received ; but not to convert a non-forfeit- 
ing policy into a forfeitable one, nor to relieve the company from the 
limited liability which they expressly admit in it. 

The third condition implies that there is to be no forfeiture, by 
mere non-payment of premiums, of payments already made ; and 
this is in keeping with the express stipulation which we think is de- 
cisive of the rights of these parties, that upon such a failure of pay- 
ments as occurred here, “the said company shall not be liable for 
the payment of the whole sum assured, but only for a part thereof, 
proportionate with the annual payments made as above specified.” 
See Bliss on Life Insurance, § 249, pp. 405, 406. 

The cancellation of the policy upon the books of the company was 
done without the knowledge or consent of Mary L. Chase, or any one 
authorized to act for her, and is of no avail. 

In the face of such a policy as this, nothing in the application, look- 
ing to an avoidance of the policy and a forfeiture of payments for 
failure to make them promptly and completely, can be received to 
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work such a forfeiture. It is one of the cases where the instrument 
itself “is conclusive as to the rights and liabilities of the parties, and its 
provisions are not subject to be controlled or superseded by prelimin- 
ary negotiations and communications.” 1 Phillips on Ins., § 120 ; 
Graves vs. Boston Ins. Co., 2 Cranch, 439. 

Nor if the subsequent conferences between G. M. Chase and the 
agent of the company, were admissible in evidence, do we perceive 
anything in them that could affect the rights of this plaintiff already 
acquired, upon the view which we take of the construction of the 
policy. The plaintiff is entitled to judgment for $1,200, less the 
amount of the notes given on account of premiums, and interest on 
the same reckoned annually in advance. Upon the balance thus found 
the plaintiff can recover in addition interest from the date of the writ 
only, for lack of evidence as to the time when the proofs of death 
were submitted to the company. 

Judgment for plaintiff accordingly. 

Appteton, C. J. Dickerson, Danrortu, Vira, and Lresry. J.J., con- 


curred. 
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UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF MISSOURL 


Novemser Term, 1877. 


WHITE, Apmrisrratrix, 
vs. 


CONNECTICUT MUTUAL LIFE INS. CO. 


The Missouri act of March 23, 1874, concerning misrepresentations in life policies, 
extends to all policies issued and delivered in that state after the act went into 
effect, and in the absence of any express prov sion in the policy to the contra- 
ry, the act is to be treated as if incorporated therein. 


Where the statute and provisions of the policy are in conflict, the former controls. 
The statute embraces warranties as well as representations. 


The remedial provisions of the statute, however, do not extend to false’ answers 
fraudently made, with a view to mislead or deceive, even though the matter so 
represented did not contribute to the death of the insured, but only to fulse 
answers made in good faith. 


Demurrer sustained. 


The action was on a policy upon the life of John H. White, a citizen 
of Missouri, for $10,000, issued in that state in 1874. The act of 
March 23, 1874, then in force, was as follows ; 

Section 1. No misrepresentation made in obtaining or securing a 
policy of insurance on the life or lives of any person or persons shall 
be deemed material, or render the policy void, unless the matter mis- 
represented shall have actually contributed to the contingency or 
event on which the policy is to become due and payable ; and wheth- 
er it so contributed in any case shall be a question for the jury. 

Sec. 2. In suits brought upon life policies heretofore or hereafter 
issued, no defense based upon misrepresentation in obtaining or se- 
curing the same shall be valid, unless the defendant shall, at or be- 
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fore the trial, deposit in court, for the benefit of the plaintiffs, the 
premiums hereafter received on such policies, with six per cent inter- 
est per annum from the date of receipt. 

Sec. 3. This act shall take effect and be in force from and after its 
passage. 

The defense set up a provision in the policy, “that the answers, 
statements, representations and declarations contained in or indorsed 
upon the application for this insurance—which application is hereby 
referred to and made a part of this contract—are warranted by the 
assured to be true in all respects, and that if this policy has been ob- 
tained by or through any fraud, misrepresentation or concealment, 
then this policy shall be absolutely void.” The answer further alleged 
that the insured answered falsely in the application, that he had nev- 
er had asthma, nor been addicted to the use of intoxicating bever- 
ages ; that he had not been attended by a physician in a long time, 
and that he had no usual medical attendant. It was not alleged that 
the matters misrepresented contributed to the death of the insured, 
nor that they were frauduently made with a view to deceive or mislead 
the company. 

Plaintiff demurred. 


Crark, Waters & Winstow, for the Plaintiff. 
Ler & Apams, and Borsrorp & Wiiu1ams, for the Defendant. 


Dr110n, J. 

The statute of March 23, 1874, is silent as to what shall be the ef- 
fect if the policy contains conditions in conflict with it. And the 
policy in suit contains no express reference to the statute, and no ex- 
press waiver by the assured of its provisions. If the statute applies, 
the counts of the answer to which the demurrer relates are not suffi- 
cient, because there is no averment that the matters misrepresented 
were material. Ifthe statute does not apply to this contract and con- 
trol the rights of the plaintiff, the answer is sufficient without such an 
averment. We have, therefore, two leading questions presented : - 

1. Whether the statute controls the provisions of the policy, or 
whether the provisions of the policy, inconsistent with those of the 
statute, control the latter. If the statute controls the policy where 
the two are in conflict, then 

2. Whether the statute by its true construction embraces within its 
remedial provisions warranties as well as representations, as these are 
known to the law of insurance. 
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In Chance vs. Union Mutual Life Insurance Company, the Circuit 
Court of the Eastern District of Missouri, (Dillon and Treat, judges,) 
at the September term, 1876, ruled the following points under the en- 
actment here in question : 

“1. A contract of life insurance made by a foreign company doing 
business in Missouri, and countersigned and delivered in this State 
by the local agents of the company to, and insuring, a citizen, inhabi- 
tant or other person in this State, falls within the Missouri act of 
March: 23, 1874, if delivered after that act went into effect. As to 
such policies, the act is to be treated as incorporated therein. 

“2. That act extends to all misrepresentations made in obtaining 
or securing the policy. Whether the act extends to warranties, this 
case does not require the court to decide. 

“ 3. A defense based upon section one of that act must, in addition 
to alleging the misrepresentation, allege also that the matter misre- 
presented actually contributed to the contingency or event on which 
the policy is to become due and payable, and whether it so contri- 
buted is made by the act a question for the jury ; hence it is neces- 
sary for the defendant to make the averment that the matter misre- 
presented contributed to the contingency or event insured against. 

“4. It is not necessary to the sufficiency of an answer based upon 
section one of the act, that it be alleged that the premiums required to 
be deposited by section two have been actually deposited in court for 
the plaintiff. This may be done at any time ‘ at or before the trial.’ 
If not done, the court can deal with the omission in a summary 
manner.” 

Subsequently, in Lowell vs. Alliance Life Insurance Company, de- 
cided at the same term, Judge Treat held that the statute extended 
to warranties the same as to representations. 3 Cent. L. J., 609. 

No opinions were written in those cases, and the counsel for the 
company in the case at bar present the questions anew in this court, 
whether the statute or the contract fixes the rights of the parties 
where the two are inconsistent, and whether the statute extends to 
warranties. These questions we proceed briefly to examine in the 
order stated. 

1. As bearing upon both of these inquiries it is essential to ascer- 
tain the mischief which this remedial statute was designed to cure, in 
order that the statute may be construed, so far as its terms will 
permit, to suppress the mischief and advance the remedy. 

Within the last twenty-five years life insurance has attained such a 
vast growth as to have important public relations. It has become 
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a usual and favorite means for making provision for the wife and 
children, and creditors of the assured. Life insurance companies are 
in the nature of savings banks, in which are invested much of the 
surplus earnings of the people. Universally, the companies in taking 
the policies make it a practice to put a large number of questions 
to the applicant touching a great variety of matters, some of which 
are material, but many of which bear remotely, if at all, upon the 
real risk assumed. In the policy here in suit eighty-six ques- 
tions are answered. 

This practice, within proper limits, is not objectionable. But when 
the answers are obtained, the companies almost universally insert a 
condition in the policy to the effect that the application is made a 
part of the policy, and each of the answers a warranty on the part 
of the assured. The effect of this is that if any one answer, how- 
ever immaterial to the risk, is not literally true, there can be no 
recovery, although the assured was honestly mistaken, and had paid 
his premiums for years, and the mistaken answer in no way related 
to the cause of the death of the assured. This was bad enough, 
but in more recent years many of the companies have proceeded 
further, and in effect have inserted provisions in their policies put- 
ting all statements or representations made in effecting an insur- 
ance on the footing of warranties, and the courts have felt con- 
strained to uphold the contract as framed. Take as conspicuous 
examples the leading case of Anderson vs. Fitzgerald, 4 House of 
Lords Cases, 484, and Jeflries vs. Life Ins. Co., 22 Wall., 47. 

The policies in these cases contained a provision that if the state- 
ments in the applica‘ion were not true the policies should be void ; 
and the policies were held void for the false statement of a fact, al- 
though it was not material to the risk, and although it was uot in 
terms declared to be a warranty. 

The Jeg’slature of Missouri conceived, and we think wisely, that the 
promi es held forth to the assured in the policies in general use were 
but too often a delusion and a snare, and as the courts were power- 
less to correct the evil, it ought to be ec rrected by statute. It is 
stated by counsel that the act of March 23, 1874, was occasioned by 
the decision of the Circuit Court in Jeffries’ case, above mentioned ; 
and this is not improbable. 

In the light of these considerations, the purpose and meaning of the 
statute ure not to be mistaken. True, the stitute is not framed with 
the utmost care, nor with nice precision in the use of language. If 
more caution had been taken, it would have contained a clause that 
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all subsequent policies should be subject to its provisions, and also 
words in terms extending its operation to warranti:s. 

And if it had been dictated by a just regard for the rights of the 
companies, it would have excepted willful and fraudulent represen- 
tations from its operation, alihough it is probable that the courts 
may hold that such is its true constructian. 

We are of opinion that policies issued and delivered in Missouri, 
after that act took effect, fall within its protective operation ; and as 
to such policies the act is to be treated as if incorporate 1 therein, cer- 
tainly, unless there is an express provision in the policy to the con- 
trary, if it be competent, indeed, to insert such a provision. Our at- 
tention has been called to a late decision of the Court of Appeals of 
Kentucky, in which a conclusion is reached that seems to be in con- 
flict with the view above expressed. Farmers, etc., Ins. Co. vs. Curry, 
10 Ch. L. N., 43. It is seldom that we feel constrained to differ with 
the deliberate judgment of that learned and able court, but in this in- 
stance we are not convinced by its reasoning. Its conclusion thwarts 
what appears to us the manifest purpose of the enactment. An ex- 
actly opposite conclusion was reached by the Supreme Court of New 
Hampshire, under precisely the same kind of an enactment. Cham- 
berlain vs. Ins. Co., 55 N. H., 249, 264 ; General Stats. N. H., ch. 157, 
p. 325 ; Emery vs. Piscataqua, etc., Ins. Co., 52 Maine, 322. 

It is by no means clear that a principle of public policy is not in- 
volved in such an enactment as that of the Missouri legislature here in 
question. If such a statute is founded upon public policy, even an 
express waiver of its benefjts would be inoperative—as much so as if 
a borrower should expressly waive the statute against usury, although 
the statute is intended for his benefit. But, conceding that the sta- 
tute is not so founded on public policy as that its benefits may not be 
renounced, still the general rule is that lawsin existence are necessa- 
rily referred to in all contracts made under such laws, and that no con- 
tract can change the law. Such is the generalrule. The exception is 
that where no principle of public policy is concerned, a party is at lib- 
erty to waive a statutable provision intended for his benefit. But the 
intention to waive such benefit ought to be clear. Now, to hold that 
a party, by merely accepting a policy in the form in use before the 
statute was adopted, (which produced the very mischief a:med at by 
the legislature,) waives the intended protection of the statute, is to de- 
feat the precise end that the legislature had in view. It is to perpe- 
tuate the mischief and to nullify the remedy. 

2. The second question, viz., whether the statute of Missouri ex- 
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tends to warranties as well as representations, has given us more diffi- 
culty. It will be noticed that the statute does not use the word “ re- 
presentations,” but “ misrepresentations,” and it extends to all such 
made in “ obtaining or securing ” the policy. 

In view of the quite general provisions of policies to the effect that 
all declarations and statements, if untrue, shall avoid the policy, whether 
material or not, see Anderson vs. Fitzgerald, supra ; Conover vs. Mass. 
Ins. Co., 3 Dillon, 217, and cases cited ; Jeffries vs. Ins. Co., supra ; 
and whether in terms declared warranties or not, we are of opinion 
that the evil which the legislature intended would not be met, if we 
should restrict the operation of the statute to representations strictly 
so-called, as distinguished from warranties. 

As between warranties and representations, where these were kept 
distinct, the mischief which was felt grew out of the principles appli- 
cable to the former rather than the latter. Indeed, it is the doctrine 
of warranties, or rather the practice of the companies in requiring 
such a large number and variety of questions to be answered, and then 
inserting a condition in the policy that all such answers are warran- 
ties, that wrought the most injustice. And we cannot readily suppose 
that the legislature, in laying the remedial axe to this matter, intended 
to strike at the comparatively harmless doctrine of representations 
proper, and to leave the tap-root of the mischief arising out of war- 
ranties untouched. They aimed at all statements which they called 
“ misrepresentations made to obtain or secure a policy,” and declared 
what should be the effect of these statements, whether the condition 
in the policy referring to them called them warranties or representa- 
tions, or without calling them by either name, compendiously declar- 
ing that they should, if not true, avoid the policy whether material or 
not. 

The demurrer to the first four counts in the answer is sustained. 
Judgment accordingly. 

Kreket, J., concurs. 


OBSERVATIONS OF THE COURT TO THE JURY.* 

On the trial the circuit judge, with the concurrence of Judge Kre- 
kel, made the following observations to the jury as to the purpose, 
scope and meaning of the act of March 23, 1874 : 

“The statute was intended to provide a remedy for what was fre- 
quently productive of injustice arising out of the practice of the com- 
panies to put to the applicant for an insurance a great variety and 


* From the Central Law Journal. 
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number of questions, some of which were material, and some of which 
very remotely bore upon the proposed risk, and then by a sweeping 
provision or condition in the policy, declaring that if any one answer 
was untrue, it should avoid the policy, and the courts had held that 
such provisions were valid, and that in such case the policy was void, 
whether the answer which proved to be untrue was material to the 
risk or not, and whether such answer was intentionally untrue or was 
the result of an innocent mistake. 

But it still remains true, notwithstanding the statute, that the con- 
tract of insurance is eminently one which pre-supposes and requires 
good faith, honest representations and fairconduct on the part of both 
parties, of the persons who obtain the insurance and the company 
which grants the insurance. For a comparatively small premium, the 
company agrees to pay on the contingency of death a large sum of 
money. This feature of the business of insurance tempts to perpe- 
tration of frauds on the companies. It is to the interest of all that 
fraud should never succeed. It cannot, we think, be supposed that 
the legislature of Missouri, in the passage of the act of March 23, 
1874, intended to give any sanction or protection to fraudulent prac- 
tice against the companies ; but their intention was to extend pro- 
tection to the extent therein provided, against the usual conditions in 
insurance policies, and to extend this protection in favor of persons 
who had in good faith, and without any fraud on their part, or inten- 
tional misrepresentation with a view to’ deceive to effect insurance, by 
providing that in such cases immaterial representations, or those which 
proved to be immaterial, should not avoid the policy. It is our opinion, 
therefore, that the remedial provisions of the statute of March 23, 
1874, do not extend to cases where the “ representations made in ob- 
taining or securing the policy,” were knowingly false and made with 
a view to mislead or deceive the company. As to such representa- 
tions the statute does not change the law, and therefore if the said 
John H. White untruly answered in the application that he had never 
been addicted to the use of alcoholic beverages or opium, and un- 
truly answered that he had not been attended by a physician for a 
long time, and these answers, or either of them, were known to him 
to be untrue at the time they were made, and were made to deceive 
and mislead the company, then the policy is avoided and there can be 
no recovery thereon, although the matter so untruthfully answered 
did not contribute to his death. But if these answers in the applica- 
tion were made in good faith—if when made, thesaid White supposed 
they were true, and did not intend to deceive, then, under the sta- 
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tute, the mere fact that they were not true does not defeat the policy ; 
it must be further shown the matter misrepresented contributed to 
produce or hasten death. 


COURT OF APPEALS OF NEW YORK. 


ABNER C. KEENEY, Recerver, erc., Appellant, 
vs. 


HOME INS. CO. or Cotvumsus, Onto, Respondent.* 


The policy provided that if the ‘‘ property be sold or transferred, or any change 
takes place in title or possession, whether by legal process, or judicial decree, 
or voluntary transfer or conveyance,” it should be void. ‘The insurance was 
in the name of the firm, the business being managed by two members, K. and 
C. An action for dissolution on the ground of insolvency was brought by K., 
who was appointed receiver with power to collect and pay the debts and carry 
on the business until further order of the court, under an interlocutory decree. 
K. had perfected his appointment and taken possession as receiver, but the ac- 
tion for a dissolution had not proceeded to judgment. 

Held, that this was not a change of title or possession within the meaning of the 
policy. 

Held, that the reception and retention of the proofs of loss for thirty-eight days 
without objection to the company, was a waiver of any further demand for ad- 
ditional proofs or the furnishing of the books for examination, in the absence 
of any ex) lanation of the delay on the part of the company. 

Held, that the carrying on of a planing and sawing business in an adjacent build- 
ing from which the shavings were brought in a tube to the ‘boiler-room of the 
building insured, was not a violation of the warranty that such business should 
not be carried on within the building. 


Order reversed. 


Anprews, J. 
This action is brought by Abner C. Keeney, as receiver of the firm 
of Keeney & Clarke, upon a policy of insurance issued by the de- 
fendant to that firm, covering machinery, tools, fixtures, engine, boiler 
and appurtenances and stock used in their business as manufacturers 
of bath-tubs and boilers, contained in the brick building and exten- 


* Decision rendered Dec, 11, 1877. 
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sions Nos. 637 and 639 West Forty-sixth Street, New York city. 
The firm was composed of Abner C. Keeney, Benjamin F. Clarke, 
and Eliza A. Carroll. The policy was issued January 5, 1871, for one 
year, and contains a condition that if the insured property be sold or 
transferred, or any change takes place in title or possession, whether 
by legal process, or judicial decree, or voluntary transfer or convey- 
ance, the policy shall be void. The plaintiff in February, 1871, brought 
an action in the Supreme Court against his copartners for a dissolu- 
tion of the partnership, on the ground that it had become insolvent, 
and by an interlocutory order made in the action February 15, 1871, 
he was appointed receiver of the copartnership business and assets 
with the usual powers of receivers in such cases, and he was specially 
empowered to collect, sue for and recover the debts, demands on 
property, and pay the debts of the copartnership, and conduct and 
carry on the copartnership business, until the further order of the 
court. 

The plaintiff's appointment was perfected by giving the security 
required, and he took possession as receiver of the copartnership 
property. The firm business at the time the policy was issued was 
managed by the plaintiff and Clarke ; the other partner, Mr. Carroll, 
taking no active part therein. There was no actual change in the 
management after the plaintiff was appointed receiver. The plaintiff 
and Clarke continued to conduct the business as before. On the 21st 
of July, 1871, the insured property, together with the building on 
Sixteenth Street, was partially destroyed by fire. 

The action for a dissolution of the partnership had not at the time 
of the fire proceeded to judgment. 

The principal question presented by this record is whether the ap- 
pointment of the plaintiff as receiver effected, within the meaning of 
the condition referred to, a change in the title or possession of the in- 
sured property. If it did, the policy was thereby rendered void, 
and the plaintiff was not entitled to recover. <A receiver pendenle lite 
is a person appointed to take charge of the fund or property to which 
the receivership extends, while the case remains undecided. The 
title to the property is not changed by the appointment. The receiver 
acquires no title, but only the right or possession as the officer of the 
court. The title remains in those in whom it was vested when the 
appointment was made. The object of the appointment is to secure 
the property pending the litigation, so that it may be appropriated 
in accordance with the rights of the parties as they may be deter- 
mined by the judgment in the action. Skip vs. Harwood, 2 Atk., 564 ; 
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Gresley vs. Addraley, 1 Swanst., 573 ; Thomas vs. Bagstock, 4 Russ., 65 ; 
Bertrand vs. Davies, 31 Beavan, 436; Green vs. Bostwick, 1 Sand., 
Chy., 165 ; Swigerly vs. Fox, 75 Pa. St., 112 ; Kerr on Receivers, 158. 
The appointment of the plaintiff as receiver, therefore, wrought no 
change in the title of the property. The legal title remained in the 
copartners, and it was a change in the legal title only which would 
avoid the policy under the provision that a change of title should 
make the policy void. But the condition avoids the policy not only 
in case of a change of title to the insured property, but also in case 
of a change of possession, and the question remains, whether the 
appointment of the plaintiff as receiver, and his possession under 
that appointment, constituted a change of possession within the 
meaning of the policy. This court, in Hoffman vs. tna Ins. Co., 32 
N. Y., 402, which was an action upon a policy of insurance upon the 
stock of a mercantile and commission firm, which contained a condition 
that if the property insured should be “sold or conveyed” the policy 
should be void, held that this provision was not intended to forbid 
changes of interest among the partners themselves, but related exclu- 
sively to assignments and alienations to third persons. In that case 
the insurance was issued to the firm of Hoffman, Place & Co., and 
after the policy was issued, one of the partners sold his interest in 
the firm to his copartners, and retired from the business. The action 
was brought to recover for aloss by fire, which occurred subsequent to 
the sale by the retiring partner, and the court, in an elaborate opinion 
by Porter, J., in which all the judges concurred, overruled the de- 
fense based upon the condition against alienation, and susiained the 
recovery. The court regarded the condition against alienation as in- 
tended to protect the company against liability in case of a transfer 
of the insured property to strangers to the contract. The company 
by issuing the policy had shown its willingness to insure all the 
persons composing the firm, and the suggestion that they might 
have been unwilling to insure two of them without the other, was 
considered fanciful and unsound. We think the principle upon which 
the case of Hoffman vs. Aitna Ins. Co. proceeded, furnishes an 
answer to the objection in this case based upon the change of pos- 
session. 

The plaintiffs appointment as receiver had the effect, first, to give 
him the sole right as between him and his partners to the possession 
of the firm property, and second, to change the technical character of 
his previous possession from that of partner to a possession as re- 
ceiver. But there was no change in the actual custody of the pro- 
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perty, or in the management of the business, and his possession as 
receiver in truth was for his copartners and himself. 

There was no apparent change in the risk, by reason of the change 
in the character of the possession. The possession was not given over 
to a stranger to the contract, and the interest of each partner to pro- 
tect and preserve the insured property was as great after as before the 
appointment of the receiver. If the firm after the policy was issued 
had amended the partnership articles by providing that Keeney 
should have the sole charge and custody of the partnership property, 
and that the other partners should in no way interfere or intermeddle 
therewith, could the defendant have objected to this as a change of 
possession which avoided the policy? Such a contract between part- 
ners might be made, (Blateny vs. Dunham, 15 Beav., 40,) but it clear- 
ly would not be a breach of the condition in question. It is not per- 
ceived that it makes any material difference that the plaintiff has ac- 
quired the right to the exclusive possession by the order of the court, 
rather than by agreement with his copartners. 

Upon the whole we are of opinion that the defense based upon an 
alleged change of possession cannot be sustained. 

Objection to the recovery is made also upon the ground that the 
proofs of loss did not comply with the requirements of the policy, and 
that the assured refused to produce their books of account and vouch- 
ers for examination, Proofs of loss were served on the defendant 
on the 15th of August, 1871. They were verified by Clarke, one of 
the firm of Keeney & Clarke. Intermediate the fire and service of 
the proofs of loss, an appraisal had been made of the property dam- 
aged, but not destroyed, by appraisers appointed by the mutual agree- 
ment of the defendant and other companies having risks on the pro- 
perty, and Keeney & Clarke. Clarke signed the agreement for and 
acted in behalf of the firm. The evidence tended to show that the 
defendant knew at this time that the plaintiff had been appointed re- 
ceiver. The defendant retained the proofs of loss without objection 
until the 22nd day September, 1871, a period of thirty-eight days, and 
then notified the firm in writing of certain objections to the proofs, 
“ and that after proofs of loss shall have been furnished in due form” 
the company would require the production of their books of account 
and other vouchers for examination. Some of the objections were fri- 
volous, some were unfounded in fact, and the plaintiff, without fur- 
nishing additional or amended proofs, soon after commenced this ac- 
tion. No reason is shown for the delay of the company in objecting 
to the proofs furnished. 
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The right of action upon the policy does not accrue, according to its 
terms, until sixty days after due notice and proofs of loss have been 
served on the company. If the company, after waiting thirty-eight 
days, could then make objections to the proofs and require additional 
proofs provided there was some formal omission in the proofs fur- 
nished, the plaintiff would be compelled to wait for sixty days from 
the time the new proofs were furnished before bringing his action. 
The jury would have been justified in finding that the defendant ac- 
cepted the proofs furnished as sufficient, and waived any objection 
which might have been made to them, and as the defendant not only 
did not ask to go the jury upon any question of fact, but declined to 
have any question submitted to them, the fact of waiver must be 
deemed to have been found for the plaintiff. There is no evidence 
that Keeney & Clarke refused to produce the books of the firm for 
examination. The notice of the 22nd September, required their pro- 
duction after the proofs of loss called for by the same notice were fur- 
nished. There being upon the facts found no obligation upon the 
plaintiff to furnish additional proofs, the non-production of the books 
upon this qualified and conditional demand cannot be construed as 
arefusal to produce them. The defendant moved at the close of the 
plaintiff's case, and also at the close of the evidence, for a nonsuit on 
the grounds just considered, and also on the ground that Keeney & 
Clarke carried on the business of planing and sawing lumber in the 
premises No. 637 and 639 West 46th Street, in violation of the war- 
ranty contained in the policy ; that the business carried on, and to be 
carried on, on these premises, was the manufacture of bath-tubs. 
Assuming that the description in the policy is a warranty that only 
the business of manufacturing bath-tubs was or should be carried on 
on the premises, the objection fails for the reason that the proof does 
not show that the business of planing and sawing lumber was carried 
on there. It was carried on in the building in 47th Street, and the 
shavings were conducted by a tube to the boiler-room in the 46th 
Street building, and there used for fuel. This did not constitute a 
carrying on of the business of planing and sawing lumber on insured 
premises. 

These views lead to a reversal of the order of the General Term. 

Allconcur. Eanrt, J., absent. 





Mutual Life Ins. Co. vs. Brame. 


UNITED STATES SUPREME COURT. 


Ocroser Trem, 1877. 
Error to the Circuit Court of the U. &., District of Louisiana. 


MUTUAL LIFE INS. CO., Plaintif? in Error, 
vs. 


SAMUEL D. BRAME. 


No civil action lies at the common law for an injury which results in death. 


Where the insured was killed, as alleged. feloniously and unlawfully, whereby the 
company was compelled to pay $7,000, the amount of the policies, on his 
lite ; 

Held, that the lcss was remote and indirect, and no action against the homicide for 
recovery would lie. The case is not within the provisions of the Louisiana 
statute, which gives a right of action to certain near relatives. 


The fact of the homicide having been criminally tried, is immaterial. 
Judgment affirmed. 


Hont, J.. 

The plainutiff, a life insurance company, brought suit in the United 
States Circuit Court against the defendant to recover the sum of 
$7,000, on the following allegations : 

The plaiutiff had insured the life of one Craven McLemore, a citi- 
zen of Louisiana, for the sum of $2,000 in favor of John P. Kennedy, 
for the sum of $2,500 in favor of Sanders, Garner & Co., (which was 
subsequently assigned to John H. Garner, Sr.,) and for $2,500 in favor 
of John H. Garver & Co. 

That on the 24th day of October, 1875, while said policies were in 
force, in the town of Delhi, in Louisiana, the defendant, Brame, did 
willfully shoot the said Craven McLemore, and inflict upon him a 
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moital wound, from the effects of which he died on the 26th day of 
Octuber, 1875. That said shooting was an ijlegal and tortious act on 
the }rt of said Brame, and caused damage to the plaintiff in the sum 
of $7,000 being the amount of said policies on the life of said McLe- 
more, which plaintiff acknowledges to be due, and a part of which it 
allezes has been paid. 

Defendant filed an exception (demurrer) to plain'iff’s petition. 

The Cirenit Court gave judgment for the defendant, and to this 
jud,meut the present writ of error is brought. 

The argument of the plaintiff is this: that the act in question was 
an injury to or violation of a legal right or interest of the plaintiff, 
that the plaintiff sustained a loss as a consequence thereof, aud that 
the lors 1s the proximate effect of the injury. 

The answer of the defendant is founded upon the theory that the 
loss is the remote and indirect result meri ly of the act charged, and 
the principle that at common Jaw no civil action lies for an injury 
which resulted in the death of the party injured, and that the sta- 
tutes of Louisiana upen that subject do not include the present case. 

The authorities are so numerons and so uniform to the proposit on 
that by the ecmmen law no civil action lies for an injury which re- 
sulis in death, that it is impyssib’e to speak of it as a proposition 
open to question. It has been decided in many cases in the English 

ccwt, end in mony of the Srte Cowits od no delilerate, well 
considered decision to the contrary is to be found. In Hilliard 
on Tors (p. 87, §10,) the rule is thus laid down: ‘‘Upon a 
similar ground it has been held that at common law the death 
of a human being, though clearly involving pecuniary loss, is 
not the ground of an action for damages.” The most of the 
eases upon the subject are there referred to. Baker vs. Bolton, 1 
Camp., 493 ; Conn. Ins. Co. vs. N. Y. & N. H., 25 Conn., 265 ; Kra- 
mer vs. Market, 25 Cual., 235 ; Indianap: lis vs. Kealy, 23 Ind., 133 ; 
Hyatt vs. Adams, 16 Mich., 180; Shields vs, Young, 15 Ga., 349 ; 
Peoria vs. Frost, 37 Ill., 333. The only cases that tend to the con- 
trary of this rule, so far as we know, are thos: of Cross vs. Guthery 
2 Root R., 90; of Plummer vs. Webb, Weare, 75; and of Ford 
vs. M: nroe, 20 Hud, 210. These cases are considered by the New 
York Court of Appea’s in the case of Green vs. Hudson R. R. Oo., 2 
Keyes, 300; and compared with the many cases tu the contrary, are 
held not to diminish the force of the rule as above stated. In the 
case of Green vs. Hudson R. R., the plaintiff alleged that on the 9.h 
day of January, 1856, his wife was a passenger on the defendant's 
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road, and by the gross carelessness and unskillfnlness of the defen- 
dan's a collision occurred, by the means of which his wife was kill+d, 
‘‘whereby he has lost and been deprived of al the comfort, benefit, 
and assistance of his stid wife iu his domestic affairs, which he might 
and otherwise would bave had, t» his damage,” ete. A demurrer to 
this complaint, upon the ground that the facts alleged cons'i uted no 
eanse of action, was sustained by the New York Conrt of Appeals, 

In Hubgn vs. N. O. & C. R. R. Co., (6 La. An., 496,) the same prin- 
ciple was decided, and in thesame manner. In giving its opinion the 
court says : “ The exception of the defendants presents the question 
whether the death of a human being can be the ground of an action for 
damages.” Not being satisfied with this decision, Messrs. Ogden & 
Duncan asked for a rehearing, the argument for which isreported in 
the eleven following pages of the same volume, and which was denied 
in an elaborate opinion delivered by Chief Justice Eustis. 

In Herman vs. Carrolton R. R. Co., (11 La. A., 21,) this principle 
was again affirmed in an opinion by Chief Justice Merrick. 

It is only necessary to refer to one other case, which involves the 
same principle as those already cited, but whichin its facts more close- 
ly resembles the case we are considering. 

In Connecticut M. L. Ins. Co. vs. N. Y. & N. H. R. R. Co. (25 Conn. 
R., 265,) the declaration alleged that on the 20th day of March, 1850, 
the plaintiffs had outstanding and in force a policy of insurance for 
$2,000 upon the life of Samuel Beach ; that Beach was on that day a 
passenger on the defendant’s road ; that the defendants so carelessly, 
negligently and unskillfully conducted themselves that the train on 
which Beach was riding was thrown down a bank into the river ; that 
Beach was greatly wounded and bruised, by means whereof he then 
and there died, by reason of which the plaintiffs were compelled to 
pay to his administrators the sum of $2,000 upon the said policy. 

The allegation of the present plaintiffs is that Brame tortiously and 
illegally took the life of McLemore by shooting him. This is open to 
the inference that the act of Brame was felonious. The case in Con- 
necticut is based upon the allegation of negligence and carelessness, 
and is the more favorable to a recovery in that it avoids the sugges- 
tion existing in the present case, that the civil ‘injury is merged in 
the felony. The Supreme Court of Connecticut held that the action 
could not be sustained. 

We have cited and given references to the important cases on this 
question. They are substantially uniform against the right of re- 
covery. 
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Upon principle, we think no other conclusion could be reached 
than that stated. ‘Lhe relation between the insurance ccmpany and 
McLemore, the deceased, was created by contract between them. But 
Brame was no party toa contract. The injury inflicted by him was 
upon McLemore, against his perscnal rights ; that it haypened to in- 
jure the plaintiff was an incidental circumstance, a remote and indi- 
rect result, not necessarily or legitimately resulting from the act of 
killing. As in Rockingham Ins. Co. vs. Mosher, (39 Maine R., 253,) 
where an insurance company brought suit against one who had will- 
fully fired a store upon which it had a policy of insurance, which it 
was thereby compelled to pay, it was held that the loss was remote 
and indirect, and that the action could not be sustained. In Ashley 
vs. Dixon, (48 N. Y., 480,) it was held that if A is under a contract to 
convey his land to B, and C persuades him not to do so, no action lies 
by B against C. So a witness is not liable for evidence given by him 
in a suit, although false, by which another is injured. Grove vs. 
Brandenburg, 7 Blackford, 234 ; Dunlap vs. Gledden, 31 Maine, 435. 
And in Anthony vs. Slaid, (11 Metc., 290,) a contractor for the sup- 
port of town paupers had been subjected to extra expense in conse- 
quence of personal injury inflicted upon one of the paupers, and 
brought the action against the assailant to recover for such expendi- 
ture. The court held the damage to be remote and indirect, and not 
sustained by means of any natural or legal relation between the plain- 
tiff and the party injured, but simply by means of a special contract 
between the plaintiff and the town. Some authorities of text-writers 
are referred to as holding a different view, but we are not cited to any 
case in this country or Great Britain where a different doctrine has 
been held. 

By the common law actions for injuries to the person abate by 
death, and cannot be revived or maintained by the executor or by the 
heir. By the act of Parliament of August 21, 1846, (9 and 10 Vic- 
toria,) an action in certain cases is given to the representatives of the 
deceased. This principle, in various forms and with various limita- 
tions, has been incorporated into the statutes of many of our states, 
and among others into that of Louisiana. It is there given in favor of 
the minor children and widow of the deceased, and in default of these 
relatives, in favor of the surviving father and mother. Acts of La, 
1855, pr. 223, p. 270. The case of a creditor, much less a remote 
claimant like the plaintiff, is not within the statute. 

In each of the briefs it is stated that the defendant was tried fo 
the homicide, and was acquitted. In the view we take of the case, 
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the fact of a trial, or its result, is a circumstance quite immaterial to 


the present question, however important it may have been to the de- 
fendant. Judgment affirmed. 


SUPREME COURT COMMISSION OF OHIO. 


Error to District Court of Stark County. 


MASSACHUSETIS MUTUAL LIFE INS CO. 
vs, 


HENRY ESHELMAN anp ELIZABETH BETZ, 
Executors oF THe Lasr Wixi aNnp TEsTAMENT OF 
Leronarp Betz, DECEASED. 


The insurance was procured by a sub-agent employed by the general agent to so- 
licit insurance and take applications. Tue sub-agent forwarded through the 
general agent a spurious application with forged s:gnatures in the place of the 
genuine application of the sured, misrepresenting his condition, which was 

{ alleged to be uninsurable. A policy was issued, based on the false application. 
Upon the death of the insured the company, learning of the ficts, t-ndered a 
return of the premiums to his represeutative, which was refused. It was not 
shown that the insured had knowledge of the fraud, or was in fault. In a suit 
for recovery against the company, 

Held, that opinions of the officers as to what would have been their course had the 
facts been known, were properly excluded. 

Held, that the sub-agent was the agent of the company within the scope of his 
authority, and his acts were th: se of the principal. 

Held, that a valid contract was made between the parties when the insured placed 
the genuine application in the hands of the agent, paid the premium and the 
company issued a policy on its agent’s represeutatious, which was accepted by 
the insured. 

Heid, that the diseased condition of the life insured was not material. 

Held, that the company was estopped to set up the fraud of its agent to defeat re- 
covery. 


Judgment affirmed. 


Plaintiffs below, defendants in error, as the executors of Leonard 
Betz, deceased, brought th's acti n on a policy of life insurance, is- 


* Decision rendered November 21, 1877. 
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sued by the plaintiff in error, the Massachusetts Mutual Life In:ur- 
ance Company, on the life of Leonard Bez, for the benetit of his wife, 
El'zabe'h Betz. The p:licy bears date October 26th, 1868. Leonard 
Betz died September 7:h, 1869. Proof of h’s death was made and 
accepted by the insurance company within the vinety days required 
by the policy. After the ninety dvys had expired, and the company 
refusing to pay the policy, suit was brought on the policy. 

The answer admits the company issued the policy, upon an appli- 
cation purporting to be made by Betz, received the premium, had 
no ice and proof of the death of Betz within ninety days after it 
occurred ; then charges the application to be spmivus, of which the 
company was ignorant at the time the p: licy was issued and delivered 
to the assured ; that the genuine application never renched the home 
office ; that the forged application, without the knowledge, fault or 
neglect of the company or its authorized officers or »gents, but with 
the knowledge and complicity of Betz, was made and forwarded to 
the company ; that the genuine application was made on one of the 
company’s printed blank forms, of which Exhibit ‘‘A ” made part of 
answer, is a copy ; that as soon asthe company was informed the 
application was spurious, it tendered the premium received by it from 
Betz, with interest, to the executors ; that the policy was issued by 
mistake, without fault on the part of the company ; for that reason no 
contract was made and none exists ; that at the time Be'z made his 
application he was diseased with fatal disorders of which he ded. 

As a second defense, it is alleged that under the laws of Massachu- 
chusetts, the charter, by-laws and regulations of the company, under 
which it was organized, it can only insure the lives of persovs who 
are sound and in good health ; that this was well known to Betz when 
he made his application. The company at the time it issued the policy 
believed he was a person in good healtb, and that it was wholly w.th- 
out knowledge of bis disensed condition, until after bis death. 

The reply alleges that the application made by Betz, or made in his 
behalf with his knowledge, was true. It denies that Exhibit “A” is 
either the original or a true copy of Betz’s genuine application, but is 
wholly and essentially different from and other than the original ap- 
plication made by him ; denies the allegations of the second defense, 
then alleges that Betz made his application for insurance through an 
authorized agent of the company, and therein made a full and true 
statement of his condition as to health, according to the best of his 
knowledge, information and belief, concealing nothing. 
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The application on which the policy was issued, a copy of which is 
attached to the answer, and marked Exhibit “A,” is a forgery. 

The genuine signature of A. C. Goodwin, a soliciting agent of the com- 
pany, is attached to it asa witness! It was forwarded by Goodwin to L 
P. Pendeguest, the general agent of the company for Northern Ohio 
and Cleveland ; by Pendeguest sent to the home office at Springfield, 
Massachusetts. The application reached Pendeguest between October 
20th and 25th, 1868. The premium money and loan note were for- 
warded by Goodwin through Pendeguest to the home office. The 
policy bears date October 26th, 1868. The proofs show that Good- 
win took and forwarded to the company, in all, about thirty applica- 
tions upon which the company issued policies ; that the policy in suit 
when issued was forwarded from the home office to Pendeguest, and 
by either him or Goodwin delivered to Betz. 

On the trial certain testimony proposed to be offered by the com- 
pany was objected to and ruled out. Verdict and judgment for plain- 
tiffs. Motion for a new trial made and overruled. 

The case comes here on a bill of exceptions embodying all the 
testimony admitted and excluded, the instructions given on request 
of plaintiffs, also charges requested by the company and refused, 
together with the exceptions of defendants to various rulings of the 
court on the admissibility of testimony, the instructions given and 
refused on a motion for a new trial, and to the judgment. 

On the request of plaintiff the court instructed the jury substan- 
tially : 

1. That if the agent of defendant took the application of Leonard 
Betz for a life policy, and the policy in suit was issued by defendant 
and delivered to Betz, the plaintiffs can recover, although such agent 
suppressed the genuine application, and, without the knowledge or 
consent of Betz, got up and forwarded to the home office a spurious 
application, upon which the company, believing it to be genuine, 
issued the policy and caused it to be delivered to Betz. 

2. ‘the delivery, by Betz, of the application to the agent of de- 
fendant, was a delivery thereof to the company, and the defendant is 
estopped from setting up, as a valid defense to the action on such 
policy, that its agent substituted and forwarded to defendant, with- 
out the knowledge or consent of Betz, a forged application, which 


was believed at the home office to be the genuine application of 
Betz. 


3. That under the issue raised by the first defense, the burden of 
proof is upon the defendant. It must show that the true application 
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of Betz was, by his connivance or with his knowledge suppressed, 
and a spurious one forwarded to the home office of the defendant. 

The defendant requested the court to instruct the jury substan- 
tially : 

1. If the soliciting agent of the defendant did suppress the genuine 
application of Betz, and forward to the home office of defendant a 
forged application purporting to come from Betz, the plaintiffs can- 
not recover if the genuine declaration disclosed that Betz was so 
seriously diseased as to have made his application wholly ineffectual 
and incapable of procuring a policy, and the defendant, as soon as it 
discovered the pretended application was forged, tendered to the 
executors of Betz the premium money, with interest and premium 
note received of Betz. 

2. Defendant’s second request is directly the reverse of the proposi- 
tion given to the jury at plaintiff's request, except as to the tender of 
premium money, etc. 

3. Where a person makes his application for a policy of life insur- 
ance upon one of defendant’s printed blanks to a sub-agent, who has 
no power to pass upon applications or make contracts of insurance 
and at the time the applicant is diseased, and conscious, from the 
nature of his disease, that he cannot long survive, and the agent, sup- 
pressing the genuine application forges and forwards to defendant a 
forged application representing the applicant to be in good health, 
and the authorized officers of the defendant, believing the statements 
of the forged application to be true ones, and not knowing differently, 
issue to such applicant a life policy, and he dies within a year be- 
cause of the diseases upon him at the time he made his genuine ap- 
plication, his executors cannot recover in an action on the policy, 
upon the defendant tendering them the premiums etc. received by it. 

4. The policy sued on having been issued on a forged application 
and forged physician’s certificate, the plaintiffs cannot recover unless 
they know Betz made true statements in his application, and made 
true answers to the questions therein. 

5. If it is shown that Betz made his application to a sub-agent of 
defendant, upon a printed blank form like the one attached to the 
answer of defendant, he was charged with notice, that a person to 
obtain a policy of insurance upon his life, from defendant, must be in 
good health, and usually enjoy good health. 

The case went to the District Court on error, where the ruling and 
judgment of the Court of Common Pleas were affirmed. It is sought 
now here to obtain a reversal of the judgments of the lower courts. 
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The assignments of error relied on are, first, that the District Court 
erred in affirming the judgment of the Court of Common Pleas, be- 
cause, first, the Court of Common Pleas erred in ruling out the testi- 
mony proposed to be offered by defendant below. Second, that court 
erred in the instructions given to the jury requested by the plaintiffs 
below. Third, that the court erred in refusing to grant a new trial, 
as requested by the defendant below. 


McSweeney, Lyncu & Day, for Plaintiff in Error. 

Though a policy wasissued and a premium received, no contract 
was made. To make a contract the minds of the parties must meet 
upon its essential parts. The subject matter of the contract is the risk 
described in the application. If the minds of the parties contemplate 
different risks, described in different applications, they do not meet. 

In this case Goodwin had no power to make a contract. He had 
authority to take an application upon one of the company’s blanks. 
He had nothing to do with the passing upon the risk, or issuing a 
policy. 

The application declares that it was to be the basis and form part 
of the contract, and this was in the form signed by Betz. The policy 
provided that if this basis were untrue the policy would be null and 
void. The important consideration was that the life assured be as 
described in the application. This consideration the company never 
got. 

The knowledge that Goodwin had of Betz’s condition, whether 
gained from the application or otherwise, is not material. 

The general rule that the knowledge of the agent is the knowledge 
of the principal has no application to transactions such as this. The 
canvassing agent is a mere messenger to take to those he supposes 
may wish insurance the blank applications of the company, and if the 
application be filled out and signed, then to send it to the company. 

That the knowledge of the canvassing agent should be regarded as 
immaterial, so far as it differs from the statements of the application, 
receives force from the fact that reinsurance of risks is common, and 
recognized by law in this country. 1 Phillips on Insurance, §§ 374- 
7 ; 6 Cush., 42, Vose vs. Ins. Co.; 3 Gray, 583, Lee vs. Ins. Co. ; 24 
Pa. St., 320, Smith vs. Ins. Co. 

19 O. S. 287, Smith vs. Ins. Co., was a suit upon the policy of a mu- 
tual company, and Welch, J., says, (p. 290 :) “ But even were this 
otherwise we fail to see that the plaintiff offered to prove verbal notice 
of the incumbrance to the company. The power of the agent was 
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limited to receiving and forwarding applications. Notice to him was 
no notice to the company.” 34 Vt., 604-613, Hill vs. North ; Phillips 
on Ins., § 667, and note. 

Commission of crime was no part of the agent’s duty. It was his 
duty to receive and forward applications. The suppression of an ap- 
plication was beyond the scope of his authority. The fabrication of 
applications finds no place within the limits of his duty. 41 Conn., 
168, Ryan vs. Ins. Co; S.C. 19 Am., 490. 

All the cases cited against us in the courts below depend upon an 
act of the agent known to the applicant, and which the applicant had 
aright to suppose was within the agent’s authority. But how can 
this rule apply to a secret act, upon which the applicant could not 
rely, as he knew nothing of it? Little Miami Railroad Company vs. 
Wetmore, 19 O. S., 110. 

In addition to the fact that what the agent did was not in the line 
of his duty, nor while acting for the principal, nor while treating with 
the other party, it is to be noticed that the fraud was upon the prin- 
cipal and not upon the stranger. 

Again, the action was upon the contract and not for any alleged 
fraud, and if the fraud is to be made the basis of action, what is the 
measure of damages? What did Betz lose other than the premium 
he paid? This has been tendered back, and that would be the ex- 
tent of the company’s liability for the agent’s fraud. 

The company is not estopped by the act of its agent. "When Betz’s 
estate has had restored to it the premium, neither party need suffer. 
Each party is where he was before the act was done. It is true Betz 
has died. But the contract was not to preserve his life. It was not 
a contract of indemnity, as is a fire policy. It was simply a promise 
to pay a sum of money upon the happening of a given event. 1 Dis- 
ney, 355, Robert vs. Ins. Co.; 28 Eng. L. and Eq., 312, Dalby vs. As- 
surance Company. 

Had the company learned of the substitution of the forged applica- 
tion during the life of Betz, and promply tendered back the premium, it 
would have been entitled to a cancellation of the policy. How can 
the death of Betz change its right in this respect ? 

Had the policy been an endowment policy, payable at a fixed time, 
would not the company have been entitled to a cancellation, whether 
it learned ofits agent’s conduct before or after the stipulated time ? 

The estoppel cannot rest upon the suggestion that had the company 
not issued this policy Betz might have obtained insurance of another 
company. One policy is no bar to further policies. 
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The doctrine of equitable estoppel will not be enforced against 
equity. 140.8. 414, Beardsley vs. Foot ; 7 0. 8.99, McAfferty vs. 
Conovers ; 25 Conn., 259 ; 5 Barbour, 364-375, Pierrepont vs. Burnard ; 
Herman on Estoppel, §§ 320, 321, 324, 325, 329, 333, 334. Bigelow on 
Estoppel, p. 399 ; 7 O. S. 105, McAfferty vs. Conovers. 

There is no presumption of law that the agent made known his own 
fraud to the company. In re European Bank, Ch. Ap. Cases, 359, 
Law Reps. 1870 ; 3 Mylne & Keen’s Ch. R.,699, Kennedy vs. Greene. 

Estoppel because of the conduct of an agent can be invoked only in 
respect to acts within his authority. Plumb vs. Ins. Co., 18 N. Y., 
392 ; Rowley vs. Ins. Co., 36 N. Y., 550 ; Wilkinson vs. Ins. Co., 13 
Wal, 222 ; Mahone vs. Ins. Co., 21 Wal., 152. 


AsHpurn, J. 

There are several questions to be considered. Chief among them 
are : 

1. The exclusion of certain testimony. 

2. The liability of the insurance company for fraudulent acts of its 
sub-agent Goodwin. 

3. The right of the company to have a rescission of the contract of 
insurance. 

1. First as to exclusion of testimony. On the trial Price, the presi- 
dent of the company, was introduced as a witness on behalf of the 
company. Six questions asked him were objected to and excluded. 
Three of the questions asked Smith, the examining surgeon of the 
company, were also excluded. 

Price was asked : 

“ Does your company insure more than one class of lives, and has 
it more than one set ofrates ?” 

“ Pleas2 produce and attach to your deposition a list of your com- 
pany’s rates for 1868.” 

These questions were properly rejected. The testimony desired to 
be elicited by them was pertinent to no issue in the case. The com- 
pany claimed in argument that the premium list would tend to show 
the company had no knowledge that Betz had made an application 
differing from the one forwarded to the home office, that he was a 
party to, or connived at the fraud, and rebut the supposed equitable 
estoppel. We do not see how the rates could in any proper way 
have such effect. There is no testimony proving that by the laws of 
Massachusetts, its charter, by-laws or regulations the company was re- 
stricted to the insurance ofa particular class of lives ; that it could have 
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but one rate ; nor that Betz had knowledge that the company was in 
any way restricted to the insuring of sound lives, and no others. We 
think the testimony was properly rejected. 

The testimony sought by four other questions put to Price, and the 
three asked Smith, was objectionable. The questions were of this 
character : 

“State to what extent during the last twenty years you have been 
engaged in the insurability of lives, and the questions relating to the 
business of insurance.” 

“Please state whether or not the application of Leonard Betz would 
have been approved and a policy issued upon it, if it had disclosed 
the fact that Betz had the consumption, or the asthma, bronchitis, or 
scrofula, or had spitting of blood or chronic cough from throat affec- 
tion.” 

“State whether or not, if the application of Leonard Betz had dis- 
closed that he was afflicted with either of the diseases mentioned in 
the last two questions, it would have been approved by you, as medi- 
cal examiner of the company, or whether you would have recom- 
mended the issuing of a policy thereon.” 

The issues in the case were clearly issues of fact to be determined 
by established facts and natural presumptions arising from them. 
No testimony was introduced on the trial, requiring the testimony of 
experts. Ifthe testimony was inadmissible as the opinion of that 
class of witnesses, we recognize no legal principle within the scope of 
which the proposed testimony could be admissible. In cases involv- 
ing questions of science, skill, trade, and matters of that kind, persons 
of learning and skill, in the particular department, are allowed to give 
opinions. This rule, however, is confined mostly to cases in which, 
from the very nature of the case, the facts, disconnected from such 
opinions, cannot be so clearly presented to the jury as to enable them 
to pass upon the question with requisite knowledge and informed 
judgment. We find no question in this case with such conditions, 
nor other conditions that render the proposed testimony competent. 
5 Barn. and Adol, 840 ; 7 Wend., 72; 1 Greenleaf’s Evidence, para- 
graph 441. 

2. Is the company liable for acts which its agent, Goodwin, did 
within the scope of his employment, and was his knowledge of the 
condition of the life insured, notice to the company of that condition? 

That Goodwin was its agent is not distinctly admitted by the com- 
pany. That he was a sub-agent appointed by the general agent of 
the company for northern Ohio, with authority to solicit and take ap- 
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plications for and in the name of the defendant, is clearly shown by 
the proofs in the case. It was within the scope of his employment 
not only to take the applications for insurance, but to receive pre- 
mium money and premium notes taken by him. The work done by 
Goodwin in the course of his employment, the acceptance of such 
work, and the policies issued on the applications taken by him, clear- 
ly show an acceptance of him by the company, as its agent. 

We do not understand defendant below as controverting the gener- 
al rule, that the knowledge of the agent is the knowledge of the prin- 
cipal, but as denying the application of the rule to this case, claim- 
ing that if Goodwin, while acting as the soliciting agent of the compa- 
ny, forged an application in the name of Betz, such act was beyond 
and outside the scope of his employment, and hence the company is 
not bound to make good the policy, the fruit of the fraud of its 
agent. 

We think this view of the case not sound, and will endeavor to de- 
termine what, in cases like this, is the true relation of the principal 
and agent, and extent of the principal’s liability. 

Where a general agent, in due prosecution of the business of his 
principal, employs a sub-agent to discharge the duties of a branch of 
business, the acts of the sub-agent, or notice coming to him in the 
due course of his employment, have the same effect as if done or re- 
ceived by the principal. 1 Otto, 310, and case scited ; 10 Foster, 245. 
In such cases the sub-agent becomes the agent and direct representa- 
tive of the principal. Phil. on Ins., vol. 2, 523. Insurance corpora- 
tions act and speak only by and through agents, so that the principle 
that the knowledge of the agent is notice to the employer, applies to 
corporations as well as individuals. 53 Penn. St., 353. 

In 4 Paige, the chancellor, in speaking on this subject at page 137, 
says: “It is well settled that notice to an agent of a party whose 
duty it is as such agent to act upon the notice or communicate the 
information to his principal in the proper discharge of his trust as 
such agent, is legal notice to his principal.” See also 53 Mo., 456 ; 
31 Conn., 517 ; Bliss on Life Ins., page 105; Story on Agency, par. 
536, ete. 

Many foreign life insurance companies have established agencies 
in this state, having general and sub-agents in great number solicit- 
ing patronage from the people. Such corporations must not be sur- 
prised if they are held to strict accountability for the conduct of their 
agents here while acting in what appears to be the scope of their em- 
ployment. 
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Story on Agency, as the result of authorities, in sec. 452, says, the 
principal “is held liable to third persons in a civil suit for the frauds, 
deceits, concealments, misrepresentations, torts and negligences and 
other malfeasances, or misfeasances, and omission of duty of his agent 
in the course of his employment, although the principal did not au- 
thorize, or justify, or participate in, or indeed know of such miscon- 
duct, or even forbade the acts or disapproved of them.” 

Defendant says, “ My agent was not authorized in taking applications 
for insurance, to perpetrate a fraud upon his principal, and hence he 
was not acting within the scope of his authority or employment, and 
Tam not legally liable for any evil consequences arising from his fraud- 
ulent acts.” If the fraudulent act was within the apparent limits of 
the agent’s employment, although not within the actual authority con- 
ferred upon him, the principal will be liable. The company did not 
authorize Goodwin to do the wrong, but it accredited him as its 
trusted agent, and invited the public to trust and confide in his acts 
in relation to a branch of its business. So long as the agent is trans- 
acting that branch of business intrusted to him by his er=ployer, and 
within its apparent scope, the law will hold the principal liable for his 
acts, and charge it with his knowledge, whether the fraud is upon it- 
self or third persons, to the extent the tort affects third persons. 

The wrong done by the servant is regarded in law as the wrong of 
the master, and it is settled no one shall be allowed to take advan- 
tage of his own wrong. Black. Com., vol. 1-43; 4 D. & E., 39. This 
legal unity of principal and agent in respect of the wrongful or tor- 
tious, as well as the rightful acts of the agent, is an incident which 
the law wisely attached to the relation from its earliest history. 40 
Miss., 453. The rule is founded in public policy, the just responsi- 
bility of persons or corporations acting through its agents, and the 
needs of society. This is to secure and insure safety to third persons 
in their dealings, either directly with the principal, or indirectly with 
him through the instrumentality of agents. In every such case, the 
prigcipal holds out his agent as competent, honest, faithful, and fit to 
be trusted, and thereby in effect warrants his fidelity and good con- 
duct, in all matters within the limits of his agency. He engages to 
abide by and discharge the obligations arising from his acts and 
judgment, when traced to his employment. 

In the case of New York Life Ins. Co. vs. McGowen, decided by 
Supreme Court of Kansas at its January term, 1877, it was held : “An 
insurance company is liable to a third person, in a civil action, for the 
frauds, deceits and misrepresentations of its general agent, when the 
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acts so committed are apparently within the general scope of his au- 
thority, although not so in fact, on the ground that such general 
agent was employed in that character of business, and held out by 
the company as a person authorized by it to be fully trusted.” 
American Law Record, vol. 6,190. This doctrine as applied to life 
insurance companies is founded in principles of common justice and 
sound morality. It is but a practical appleation of the well recog- 
nized principle, that where one of two parties must suffer loss by 
reason of the fraud of an unfaithful agent, it must be the company, 
and not the innocent assured. In 63 Penn. St., 87, it was held, 
‘‘where one of two innocent parties must suffer by the fraud «r negli- 
gence of a third, whichever has accredited him must bear the loss.” 
This rule is too well setiled in principles of justice to require the 
support cf authorities. 1 Salk., 288. 

Asa question of fact it is quite manifest that the agent Goodwin, 
when he took the application of Betz, preparatory to the issuance of 
the policy, received the premium money and note and gave a re- 
ceipt to Betz, in the name of the company, was acting wi hin the 
scope of his employment, as agent of the company exclusively. It 
is also clear that he suppressed the genuine application of Betz, and 
sent to his employer a spurious application, a copy of which is Ex- 
h.bit “A,” attached to the answer, that the genuine ap;lication 
was suppresse | by him, and the forged one substituted in i's place, 
withc ut the knowledge and connivance of Betz; that the genuine 
appl cation was known to Goodwin, who bad it and the examining 
surgeon’s certificate in his possession, as representing the true condi- 
tion of the health of Betz. 

There is no proof showing, as claimed by the company, that Betz 
made bis application upon one of the company’s printed blanks, and 
by that was iuformed that the company could ouly insure persons in 
suunil health. Nor is there proof that the laws, charter, by-laws and 
regulations under which the company was organized, restricted the 
company in any way. The reply specifically devics that Exhibit “a” 
is atrue copy of Betz’s original and genuive application, but charges 
that is was wholly and essentially different. 

In this stute of the case on the facts, und applying them to the 
principles of law as we have found them to be in such cases, we find 
that a valid cont: act was entered into. This, because the minds of the 
parties, through the instrumentality used, in legal contemplation met 
so far as was nece-sary for them to meet in this case to c nsummate a 
valid contract. Betz made a genuine application, pliced it, with the 
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surgeon's certificate, in the hands of the agent, paid the premium re- 
quired of him for such application, and the c mpany iss1ed a p>licy 
on the representat ons of its agent, which was accepted by the as- 
sured. By reason of ths fraud of its agent, the mind of the com- 
pany, as a fact, did not meet that of Betz, upon a certain inducement 
to the contract. This does nt vitia'e the contract. This view of 
the qne-tion is supported by authority. See the Mutual Benefit Life 
Ins. Co., 31 Iowa, 317; New York Life Ins. Co. vs. McGowen, 
(Kansas,) 6 American Liw Reporter, 190; 13 Wall. 223; Bliss on 
Life Ius., par. 82. 

The defeudant below in sibstance requested the court to instruct 
the jury that the diseassd condition of Betz, as alleged in the answer 
and not d-nied, rendered his application “ wholly ineffectual and in- 
capable of obtaining a policy from tho company.” As we look at the 
whole case, the diszasad condition of Betz cannot avail defendant as 
a defense. Tue allegations of disease are imma‘erial. The true con- 
dition of the life insured is not a material issie. When the agent 
took the application he knew the true condition of Betz as to heulth, 
_ and his kuowledze of the trues condition of the life was notice to the 
company. It was no fault of the assured, if his genuine application did 
not reach the home office. This satisfies the demands of fair dealing 
on the part of the assured, and the company is estopped from show- 
ing the fraud of its agent npon itself, to defeat the just expectations 
of the beneficiary in the pulicy. 

The fif.h charge asked by defendant rests upon no facts proven, or 
presumptions implied. As an abstract proposition it was properly 
rejected.. W.thout particulariz'ng further, we think the instructions 
given to the jury at the request of the plaintiff below, were the law 
of the cuss ; und the charges requested by defendant below were pro- 
perly rejected. 

3. Our examioation of this case has brought us to the conclusion 
that Betz was without fault in procuring the policy, and that no case 
is made by the insurance company, that will warrant the rescission of 
the coutract. If the company made a mistake in issuing the policy 
On & spurious application made by its own agent while acting within 
the sco,e of his employment, such mistake affords no grounds for 
a rescission of the cun:ract. The tender of the amount of premiums 
paid, and note given by Betz to the company, to the executors of the 
deceased, on a first discovery of the fraud, affurds no sufficient reason 
for a caucellation of the contract. 
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Other questions of minor importance are discussed in - the briefs of 
counsel, but none require a separate consideration. 

The judgment of the District Court affirming the judgment of the 
Court of Common Pleas is affirmed. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF INDIANA. 


November Term, 1877. 


ELLEN DUTTON, 
US. 


NEW YORK LIFE INS. Co. 


If an agent collected the premiums on a policy and paid them over to the company 
it is quite immaterial what authority he had to represent the company. 


If the company got the premiums either at or before their maturity, or even after 


their maturity, it is of no consequence who collected the money from the as- 
sured, 


If one is authorized by the company to go and demand premiums from the as- 
sured, either before or after forfeiture, his failure to account to the company for 
premiums collected is no defense to an action. 

If one holds himself out as agent of a company, and does what an agent usually 
does, and while so acting, with the knowledge of the company at its home office 
or at its general office, receives premiums from a policy-holder, who pays him 
in good faith, believing him to be the company’s agent, and authorized to receive 
the premiums, the company cannot be heard to say he had no authority to col- 
lect the money. 

If the last premium was paid at or before maturity the jury are authorized to infer 
that ali former premiums were paid in time, or after maturity on waiver of for- 
feiture. 

Although the policy provides that the only evidence of payment of premium are 
the receipts signed by the president or actuary, yet if the company got the pre- 
miums the policy will be kept alive whether receipts were given or not. 

Refusal to pay by the company on the ground that the policy had lapsed, is a 
waiver of the proofs of death. 

Any condition of the policy inserted for the benefit of the company may be waived, 
and it is a question of fact for the jury to determine whether any such condi- 
tion was waived. The extent of an agent’s authority is to be determined by all 
the facts before the jury. If one for eight or ten years discharged the general 
duties of a local agent, soliciting business, collecting premiums, adjusting and 
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paying losses, and remitting money to the home office, it will be for the jury 
| to say whether in thus acting he exceeded his authority, and whether the com- 
pany did not know the extent to which he was claiming authority to represent it. 


Although it be provided that a receipt to bind the company should be signed by 
the president or actuary, yet if the company itself, or those in charge of the of- 
fice sent one out to transact business with a policy-holder, and he paid money to 
him while he was thus acting in a general way as local agent of the company, 
the question is whether the company or its authorized agent got the money. 
The form of the receipt is not material. 


Finca & Fincu for Plaintiff. 
McDonatp & Burter for Defendant. 


This was an action upon a policy issued by the defendant on the 
life of George Dutton in April, 1867, for $5,000. Dutton died May 
1872. The policy was issued through R. C. Joseph at Indianapolis. 
It is disputed whether Joseph was a solicitor, or an agent having spe- 
cial;powers. He received the first two semi-annual premiums from 
Dutton, and delivered the policy to him when it came. For these 
premiums he issued the usual receipts of the company, signed by the 
president or actuary. The later premiums were paid to him and re- 
ceipted in his own name as agent. After the death of Dutton, the 
plaintiff, his widow, called on Joseph to make proofs. He said the 
policy was all right, but did nothing ; she then went to the general 
office of the company in Indianapolis and was told that the premiums 
should not have been paid to Joseph, as he was not authorized to re- 
ceive thim; she called again with an attorney and the same response 
was given. 

The following charge was given by the court : 


GrrsHaM, J. 

It is not disputed that some of the premiums were not paid on or 
before the day when by the terms of the policy they were due. This 
forfeited the policy, and unless the company or its authorized agent 
or agents waived this forfeiture the plaintiff cannot recover. Mr. 
Joseph collected all the premiums that were paid, and it is not dis- 
puted that the company received the two first preniums. If Joseph 
collected the premiums and paid them over to the company, it is 
quite immaterial what authority he had to represent the company. 
If the company got the premiums either at or before their maturity, 
or even after their maturity, it is of no consequence who collected the 
money from the assured. 

Curran McDonald testified that he knew Joseph sent money or drafts 
to New York in connection with his agency here. That at times 
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Joseph gave him money to go to the bank and buy drafts to send to 
New York. That these drafts were sent to an insurance company 
whose name had New York in it ; and that so far as he knew, Joseph 
represented but one company. On the other hand, the treasurer of 
the company swears in his deposition that after the second semi- 
annual premium, Joseph sent no money to the home office ; so it is a 
question of fact whether the premiums were paid. 

If Joseph was authorized by the company to go and demand pre- 
miums from George Dutton, either before or after forfeiture, his fail- 
ure to account to the company for the premiums collected is no de- 
fense to this action. If the company had a dishonest agent, it is its 
misfortune and not the misfortune of the assured. And if Joseph de- 
livered this policy to the assured and collected the first and second 
premiums—and that is not denied ;—if he subsequently called both 
before and after forfeiture and demanded and received premiums ; if he 
was engaged here from 1861 or 1862 to 1872 or 1873, representing the 
defendant, doing what a local agent usually does, soliciting insurance, 
collecting premiums, adjusting and paying losses, corresponding with 
the home office, and remitting money, if he was known to be thus 
acting in the community where the assured lived, I leave it to you to 
siy whether or not the company in New York or those in charge of 
the general office here did not kuow the extent to which Joseph was 
claiming to represent the defendant ; and if the defendant did know 
that Joseph was thus claiming to act for it during all this time, it 
must be held by his acts. And if you find that for this length of time 
and in this manner, Joseph did hold himself out as the agent of the 
company, and that withthe knowledge of the company, or its agent in 
charge of its office at this place, and that the assured in good faith 
paid the premiums to Joseph, believing him to have authority to de- 
mand and receive the same, then the defendant cannot be heard to 
say that Joseph had no authority to collect the money and waive for- 
feiture, and if the last premium was paid at or before maturity, you 
are authorized to infer that all former premiums had been paid in 
time, or after maturity on waiver of forfe.ture. Insurance companies 
are not in the habit of collecting premiums on forfeited or dead 
policies. 

It is insisted by the defendant that by the terms of the policy the 
only evidence of payment of premiums is receipts sigued by the presi- 
dent or actuary. There is a provision of that kind in the policy ; but 
notwithstanding that provision, if the company got the premiums the 
policy was kept alive. Receipts are not the only evidence of pay- 
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ment. The material question is, were the premiums paid? If they 
were, it is immaterial whether receipts were given or not. 

Mrs. Dutton said that some time after the death of her husband 
she went to the company’s office here in Indianapolis, informed them 
of her husband’s death, and demanded payment of the policy. This 
was in the forenoon. She was requested to return at 2 o’clock in the 
afternoon ; she did so, when she was informed that Joseph had been 
at the office and left. She was then requested to return at 9 o’clock 
next morning. She did so at that time, and was informed that Jo- 
seph had left?the city, and that the company would not pay the policy, 
because the assured had no right to pay the premiums to Joseph. It 
was not claimed that Joseph had not collected the premiums. The 
refusal to pay was put upon other grounds, and this was a waiver 
of the formal proofs of death of the assured. 

And if you find for the plaintiff you are at liberty to allow her in- 
terest at the rate of six per cent, say from sixty days after the time 
she went to the office and demanded payment of the policy. 

There is one thing further that I might have said as to the author- 
ity of this‘agent. I understand that it is admitted that Joseph had 
some,authority to appear for this company. The only serious con- 
troversy is as to,the authority of Joseph to waive forfeitures. The 
company say that by the terms of this contract the assured was in- 
formed that the agent could not do anything of that kind. Now any 

erm of the contract inserted for the benefit of the company may be 
waived, and it is a question of fact for you to determine whether they 
were waived. The extent of an agent’s authority is to be determined 
by all the facts before the jury. You have heard all the witnesses, 
and if Joseph for some eight or ten years discharged the general du- 
ties of a local agent, soliciting business, collecting premiums, adjust- 
ing and paying losses, and remitting money to the home office, it is 
for you to say whether in thus acting he exceeded his authority, 
whether the company did not know the extent to which Joseph was 
claiming authority to represent it. 

[The jury having asked particularly as to one point, the court fur- 
ther instructed :} 

This is what I endeavored to say on that point, and think I did say 
it. If you believe from the evidence the last premium was paid at 
or before maturity to the company, or to some one authorized to re- 
present the company, as already explained to you, then you are au- 
thorized to infer that all prior premiums were paid, either in time 
or by waiver“after forfeiture. The agent would hardly have called 
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on the assured for this premium if the policy had already lapsed. It 
will not do to allow an insurance company to say, after its agent has 
demanded and received a premium, that the policy was dead and 
therefore the payment amounted to nothing. Notwithstanding what 
was said in that receipt, viz., that a receipt to bind the company 
should be signed by the president or actuary, if in fact the company 
itself or those in charge of the company’s office here, sent Joseph out 
to transact business with this man in this way, and he paid money to 
Joseph while Joseph was acting in this general way, as the local agent 
of this company—TI say if he thus received the money the company 
is bound by it. In other words, the form of the receipt is not mate- 
rial. The question is, whether the company or its authorized agent 
got the money. If this man paid the money either to the company 
or its authorized agent, it is the duty of the company to pay the 
loss, and you should not hesitate about the particular form of the re- 
ceipt. As I undertook to say to the jury before, the question here is, 
First, was Joseph authorized to go there and do business in this way ? 
If he was, notwithstanding the form of these receipts, the company is 
bound by his receipt of the premiums. Again, suppose the company 
had limited Joseph’s authority in this way, yet if for this period of 
eight or ten years Joseph continued to sustain apparently the relation 
of a general or a local agent of the company here, transacting the 
duties of au insurance agent, soliciting risks, making contracts of in- 
surance, delivering policies, collecting premiums, forwarding them to 
the company, and adjusting and paying losses, if he was doing that 
and was recognized by the company’s general office here, they know- 
ing what he was doing all the time, and Dutton paid his premiums in 
good faith, believing Joseph was sent by the company to collect them, 
then the company is liable whether it authorized Joseph to demand 
payment or not. Ifthe company knew what Joseph was doing, and 
took no steps to stop him, you have a right to infer that he had the 
company’s authority for what he did. 
The jury returned a verdict for the plaintiff in the sum of $64.88. 
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SUPREME COURT OF IOWA. 


Apri. Term, 1876. 


Appeal from Cerro Gordo Distriet Court. 


L. O. HUNTLEY 
vs. 


HOME INS. CO. or Cotumsus Onto, Appellant. 


Where the liability of the company depended on a knowledge of ineumbrances by 
the agent, who testified that he had no such knowledge, while the fhsured tes- 
tified that he had, but a leit»r from the insured to the company subsequent to 
the loss was put in evidence stating that ‘*I know nothing about whether he 
knew of the mortgage or not ; and no attempt was made to explain it on the 
part of the insured 3} 


Held, that a verdict for the insured was contrary to the evidence and should be re- 
versed ; the finding should be for the company. 


Judgment reversed. 


Action on a policy of insurance. The answer, among other things, 
alleged : 1. The building when insured was used as a dwelling, and 
the risk was increased by putting in a stock of furniture and cabinet 
shop. 2. That there were two mortgages on the insured property at 
the time of the insurance, which continued to the time of the loss. 
The plaintiff in his reply alleged that the increase of risk was waived 
by the defendant, and that the agent who effected the insurance knew 
of the mortgages at the time the application was made and insurance 
effected, and made no objection thereto. There was a trial by jury, 
verdict and judgment for the plaintiff, and the defendant appeals. 


Goopysuntz & Witper and F. J. Brusu, for Appellant. 
Hartsoorn & Furnt and Mackenzir, for Appellee. 
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Rorurocg, J. 

The application and policy were in the usual form, and in the view 
we take of the case, it is not necessary to notice all of the alleged er- 
rors. 

On the trial the evidence was mainly directed to the two questions, 
the increase of the risk and the mortgages on the property. The in- 
structions of the court to the jury are clear in statement, covering all 
the questions in the case, and correctly state the law. The increase 
of risk and the mortgages were admitted, and a careful reading of the 
testimony as to the waiver of the increase of risk, and the knowledge 
of the agent as to the existence of the mortgages has satisfied us that 
the verdict was manifestly contrary to the evidence, and ought not to 
be allowed to stand. Especially is this true as to the agent’s knowl- 
edge of the mortgages. It is true there is a conflict in the evidence 
on this question. In the first instance the plaintiff testified that the 
agent did know of the mortgages. The agent denies such knowledge, 
and the defendant exhibits and introduces a letter written by the 
plaintiff to the home office after the loss, in which he states, in speak- 
ing of the agent’s claim, that he knew nothing about the mortgages, 
“that I know nothing about whether he knew of the mortgage or 
not,” and the plaintiff attempted no explanation of the letter. Under 
this state of proof the jury ought to have found a verdict for the de- 
fendant without hesitation. 

Reversed. 





Report of Decisions. 


COURT OF APPEALS OF NEW YORK. 


WILLIAM NELSON, Jr., Appellant, 


vs. 


SUN MUTUAL INS. CO., Respondent. 


The policy was of common printed form, but the blanks for the termini of the 
voyage were unfilled. In manuscript were the words, ‘‘ Port risk in the port 
of New York.” 


Held, that it was obvious a risk on a voyage from one port to another was not con- 
templated ; but the words ‘ Port risk,” etc., did not clearly indicate, to a non- 
professional mind, the nature of the risk assumed in the port of New York. 


Held, that the words ‘‘ Port risk” were restrictive of the nature of the risk. They 
are used as a compound word in a technical sense, which requires explanation 
to the uninitiated. 


Held, that it was proper to take the testimony of experts to explain their meaning. 


Held, that the evidence being agreed that the term ‘ Port risk”? meant arisk upon 
a vessel while lying in port, and before she had taken her departure on another 
voyage, it was the duty of the court to dismiss the complaint, where it was ad- 
mitted that the injury happened after the vessel had taken her departure for 
another voyage ; there was no question for a jury. 


Held, that the question of usage was not involved, but simply the meaning of a 
technical term, and competent testimony relating to that, was properly admitted. 


Held, that a witness who was only acquainted with the words in a general way, but 
had never seen or known them actually used in the business, was not qualified 
to speak as an expert, and his evidence was properly excluded. 


Judgment affirmed. 


H. J. Scupper, for Appellant. 
J. H. Cuoate, for Respondent. 


Fotarr, J. 
This is an action upon a contract of insurance upon a ship. An in- 
spection of the contract in the record, and our common knowledge 
that contracts of insurance are almost invariably made by the use of 
printed forms, with such blanks as need filling written upon with fur- 
ther words to particularize the contract, lead us to suppose that the 
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parties in this case made use of a common printed form for a marine 
policy, designed, when framed and printed, for the insurance of a ves- 
sel on a voyage from one port to another. 

But we see that the blanks in which should appear the names of 
the several ports which would be the intended termini if a voyage 
was in contemplation, and it was meant to insure the vessel on that 
voyage—those blanks are not written upon. We at once conclude 
that the defendants did not intend to take, and did not take, a risk 
upon the vessel for a voyage from one port to another. So much is 
very plain. We suppose, further, that as they meant to make some 
contract in the nature of marine insurance, it was in their contempla- 
tion to make a contract therefor, differing somewhat from a voyage 
policy. We find in manuscript upon or in the policy, and, being in 
writing, controlling over the printed part, the words ‘ Port risk in 
the port of New York.” Now the words ‘‘ in the port of New York,” 
if they were in the policy, and the words “ port risk” were not, 
would leave the meaning of the parties in their contract, if it is to be 
interpreted from the words as they read, somewhat obscure. For we 
find in the printed provisions of the policy, such as would be deemed 
risks not unlikely to occur upon the open sea, while they are not im- 
possible of occurrence in the port of New York ; such indeed as are 
appropriate to a voyage policy, but such as are not appropriate to a 
policy on a vessel lying at the wharf, or even at moorings in the bay. 
While adjudications will help us, with proper testimony, to learn just 
what are the geographical limits of the port of New York, we are not 
without hesitation in saying, from the language of the policy alone, 
just what are the risks which an underwriter would be apt to take 
upon a vessel in the port of New York, and which by such words may 
be assumed upon her, whether light or loaded, whether made fast to 
the wharf, or at anchor, or under way ; and if assumed in one or the 
other condition, may be continued into the other. So that we are 
prepared to receive the words ‘‘ port risk,” as a definition of the risk 
which the defendants have undertaken in the port of New York. We 
are prepared to receive them as a limiting and restrictive definition, 
narrowing the scope of the printed provisions which we have spoken 
of, and narrowing also the meaning of the written words ‘‘in the 
port of New York.” Being such, they must be indicative of some 
risks other or shorter than those incurred by a voyage policy. The 
word “ port ” attached to ‘‘ risk,” must indicate a risk either liable to 
be incurred ina port and not at sea, or differing in some respect 
therefrom. 
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But we are not, as both counsel and the learned court below con- 
cede, informed by any judicial decision, that any authoritative inter- 
pretation has been given to those words when in conjunction. Separ- 
ately they could be interpreted. Together, no full and exact sense is 
conveyed by them to the mind of one who has not a knowledge of 
the vocabulary of marine insurers and insured. They have a mean- 
ing and bearing upon the true interpretation of the contract, and it 
seems, as we have already said, a restrictive bearing. Unable from 
any natural and ordinary sense of the words to say exactly what that 
bearing is, we have to admit that they are used by marine underwri- 
ters as a technical term—a term of usage, so far as the continued 
employment of technical words may be called a usage. 

I should rather, however, deem that a usage, which has taken 
words in common use, which there, singly or together, have a mean- 
ing and intelligibility to all eyes and ears, and which has, by putting 
them in a particular use, as in some trade or handicraft, attached to 
them a meaning and effect not consonant with their public or general 
meaning. Several examples of this are given in Walls vs. Bailey, 49 
N. Y. The phrase “ port-risk” is not in that category. It is not 
used as simply the two words which make it up, but as a compound 
word and phrase, and as such it does not convey to the public or in 
general a definite sense, if anysense. In short, the compound has be- 
come one of the technicalities of a business not free from abstruseness, 
and which deals to much extent in technical phrases, the meaning of 
which, as used by the experts in the business, needs explanation to 
the unaccustomed. We see no reason, then, why it was not proper 
at the trial to take the testimony of men expert in this business 
to explain to the court the meaning of this technicality. Then, 
when the testimony had been received from the skilled wit- 
nesses of both parties, it was very clear that the proof on either side 
did not vary from the following idea of the meaning of the phrase, 
that “ port-risk” in a marine insurance policy, meant a risk upon a 
vessel while lying in port, and before she had taken her departure on 
another voyage. As there was no conflict of testimony upon 
this meaning, there was no question upon it to be left to the jury. 
As it was admitted that when the injury happened to the vessel in- 
sured she had taken her departure and had begun her voyage, there 
was nothing at all to leave to the jury, and it was the duty of the 
court to dismiss the complaint. 

It is seen from what we have said, the evidence of experts 
was not received to prove a usage, nor were the questions addressed 
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to the witnesses of the defendants directed to that end. One was 
asked if he was familiar with the usages of the business, but the 
query was a tender to the real question, ‘‘Are you familiar with the 
phrases used in it?” And the question to which the answer disclos- 
ing the meaning of the phrase was ultimately given, was, “State the 
meaning of the phrase among underwriters.” ‘ Plainly, the inquirie’ 
were to find out the meaning of a technical phrase, and not to estab- 
lish ausage. We therefore have not to deal with the legal questions 
concerned in an attempt to establish a usage, nor to determine the 
rights of parties claimed to be dependent upon the existence of one. 

The exclusion of the testimony of the witness Letson is alleged as 
error. It was needful, for his testimony to be either profitable or 
proper, that he should be shown to have the skill and knowledge of 
an expert in the marine insurance business. He did indeed give the 
statement that he was more or less familiar with getfing policies from 
underwriters, and attending to marine matters. This was somewhat 
indefinite, for it did not declare whether the more or the less, had the 
majority. He did, however, answer positively that he knew of the 
term, ‘‘ port-risk in the port of New York.” When asked what he 
understood as the meaning of the term, he was checked by an inter- 
locutory cross-examination by the defendants. Itthen appeared that 
he had never seen the words “ port risk” in a policy, and did not 
declare that he had ever known it to be used in the business of in- 
surance save ina general way. He had never known it used in a 
policy or an application for one. One may come to accurate knowledge 
of the meaning of the technical terms of a science or a trade by the 
study of them, as one would study a strange language. This witness 
did not pretend to that. One most generally comes to an accurate 
knowledge of the technical terms of business by a practical and in- 
terested use of them, by seeing and knowing the terms when ap- 
plied to actual transactions, so that the unknown or obscure meaning 
is demonstrated by the existing fact into which it has been precisely 
translated. This witness had never seen or known this. He was 
only acquainted with the terms. He showed no such particular, 
special, practical knowledge from acquaintance with them in actual 
use, in the business affairs of men, as qualified him to stand as an 
expert, skilled enough to teach others. An expert is, from the deriva- 
tion of the word, one instructed by experience ; and to become one, 
requires a course of previous habit and practice, or of study, so as 
to be familiar with the subject. Carter vs. Boehm, 1 Smith’s Lead. 
Cases, 286, note. And whether one offered as an expert is qualified 
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to speak as such, is a fact preliminary to his testifying as such, and 
is to be determined by the court at the trial. Jones vs. Tucker, 41 
N. H., 546. And it is said that the decision of the trial court is not 
reviewable. Ib. We need not take that ground here. The witness, 
tg say the least, did not so clearly show himself qualified to speak, as 
that it was error to close his mouth upon the claim made for him to 
open it as an expert. 
f. We do not look upon the evidence of the experts which was put 
into the case as taken to prove a usage of a trade; but to explain 
words, which had been given a technical meaning in a business in 
which they were used as conveying a sense which the public could 
not derive from them. Hence the points of the appellant, taken 
upon the contrary idea, are not tenable. 

The judgment appealed from should be affirmed. 

All concur. 


SUPREME COURT OF COLORADO. 


Aprit Term, 1877. 


Error to Probate Court of Arapahoe County. 


HARTFORD FIRE INS. CO. 
vs. 


SMITH & DOLL.* 


Where no particular officer was specified to whom notice of loss must be given, no- 
tice to the local agents was notice to the company. 


A statement in the policy that the insured building was ‘‘ occupied by a tenant for 
a boarding-house,” was merely descriptive of its then existing condition, not 
a warranty that it would continue so occupied. 

The policy provided that if the premises should become vacant or unoccupied, it 
should be void. 


Gaelic a 
* Decision rendered Nov, 26, 1877. 
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The building was no longer occupied as a boarding-house, but one of the rooms 
was furnished and occupied as a sleeping-room, by a person engaged in repair- 
ing the building, who ate elsewhere. 


Held, that the building was occupied, within the meaning of the policy. 


Held, that a statement in the preliminary proofs, ‘‘that the building insured and 
destroyed, was occupied by F. as a lodging-house,” was a sufficient compliance 
with the requirement that the occupancy should be stated. 


There must be substantial compliance with the terms of the policy in furnishing 
preliminary proofs, unless such compliance is waived. 


A denial of liability solely on other grounds was a waiver of defective proofs, if 
made by-one having power to bind the company. 


A letter from the company’s general manager, informing the local agent that the 
person who denied the liability ‘‘ was a representative and adjuster,” who would 
adjust a certain loss, was the best evidence of its own contents, and where its 
absence was not excused, it was error to admit secondary evidence of its con- 
tents. But his specific authority to adjust another loss, would not warrant the 
jury in finding that he was authorized to adjust the loss in question and bind 
the company. 


Judgment reversed. 


Statement of the Case-—This was a suit by Smith & |Doll against 
the Hartford Fire Insurance Company, upon a policy of insurance, 
upon a building occupied at the time as a boarding-house, and so re- 
presented in their application. Before the loss it ceased to be so oc- 
cupied, but a person who was repairing it slept there in a furnished 
room, at and before the burning of said building. The preliminary 
proofs were not made, as provided by the policy, but McLane, the 
agent of the company, (but the extent of whose agency does not ap- 
pear,) placed the refusal to pay solely on other grounds than the ab- 
sence of such preliminary proofs. A witness testified to the contents 
of a letter by the general agent of the company at Chicago, which 
letter stated that McLane was a “ representative and adjuster ” of the 
company. The absence of the letter was not accounted for. Defen- 
dant moved to exclude this evidence, which motion the court denied. 
The verdict was for the plaintiff below, and the defendant brings a 
writ of error to this court. 


Butter & Wricut, and Atrrep Sayre, for Plaintiff in Error. 

The evidence shows that the “ particular account” or proof of loss 
sent by the defendants in error was defective. At any rate it was not 
satisfactory, and they were so notified promptly by the company. 
Their attention was called to the defects, namely : a failure to furnish 
copy of the policy, and also a failure in setting forth the occupancy of 
the building. 

Both of these things were specifially required by the terms of the 
policy. 
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These conditions are essential, and there can be no recovery until 
they are complied with. Inman vs. Western Fire Ins. Co., 12 Wendell, 
452; McEvers vs. Lawrence, 1 Hoffmann’s Ch. Rep., 171 ; St. Louis 
Ins. Co. vs. Kyle, 11 Mo., 278 ; Trask vs. State Fire and Marine Ins, 
Co., 29 Penn. St., 198 ; Patrick vs. Farmers Ins. Co., 43 ib. St., 621; 
Wellcome vs. People’s Mutual Fire Ins. Co., 2 Gray, 480 ; Desilver vs. 
State Mutual Ins. Co., 38 Penn. St., 130 ; Roper vs. Lendon, 162 E. 
C. L., 825 ; Campbell vs. Charter Oak Fire Ins. Co., 10 Allen, 213; 
Blakely’ vs. Phoenix Ins. Co., 20 Wis., 205 ; Lycoming County Ins, 
Co. vs. Updegraff, 40 Penn. St., 311. 

We claim that the house was not “occupied” within the meaning 
of the policy at the time of the fire. 

When the application was made and the policy was issued, the 
building was occupied by a tenant and used as a boarding- house. 
What the name of the tenant was does not appear, but it is certain that 
it was not Feely, the alleged occupant at the time of the fire. The 
building is described in the policy as ‘‘ occupied by a tenant for a 
boarding-house.” The boarding house was not kept by Feely, though 
it may be inferred from the evidence that he kept a saloon while the 
building was occupied as a boarding-house. It also appears that 
Feely had ceased to keep the saloon at the time of the fire, and as 
the witness Clark testified, ‘‘the furniture was moved out, except 
what he (Feely) used himself, and that was moved to one room where 
he slept.” Doll, one of the plaintiffs below, also testified that the 
building was not rented at the time of the fire, aithough he endea- 
vored to make it appear that it was occupied. Taking Doll’s evidence, 
what was the nature of the occupancy? Feely was not a tenant ; as 
Doll admitted, the premises were not rented. Feely had no rights 
there, and for aught that appears in the record, he may have been a 
casual occupant merely by sufferance. Mr. Doll might have extended 
the same privilege to a tramp, and the tramp would probably have 
been as much an occupant as Feely. And in such a case it could not 
be said that the premises were occupied within the meaning of the 
policy. 

Upon this question we cite Hartford Fire Ins. Co. vs. Walsh, 54 Til. 
164; Same vs. Webster, 69 Ill, 392 ; American Fire Ins. Co. vs. Pad- 
field, 78 Ill., 167; Aurora Fire Ins. Co. vs. Eddy, 49 Tll., 106 ; W. 
F. Ins. Co. vs. Boomer, 52 Ill., 442; Hartford Fire Ius. Co. vs. 
Walsh, 54 Ill, 164; Ripley vs. Aitna Ins. Co, 30 N. ¥., 136; 
Wustum vs. City Fire Ins. Co., 15 Wis. 138; Harrison vs. City 
Fire Ins. Co., 9 Allen, 231; Keith vs. Mutual Fire Ins. Co., 10 Allen, 
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228 ; Wall et al. vs. East River Mutual Ins. Co., 3 Selden, 390; Jen- 
nings vs. Chenango County Mutual Ins. Co., 2 Denio, 75 ; Wood et 
al. vs. Hartford Fire Ins. Co., 138 Conn., 533. 


TuatcHeER, J. 

By the terms of the policy the assured were required in case of loss 
to give immediate notice thereof to the company. On the day after 
the fire, Kassler & Patterson, local agents of the company, whose 
duty it was in the event of loss, to notify their principal, wrote a let- 
ter to G. F. Bissell, general agent of the company at Chicago, appris- 
ing him of the loss. On the same day, and after the letter was writ- 
ten, the assured notified Kassel & Patterson of the loss, and were in- 
formed by them that it was already known to them, and that they had 
signified the same by letter to the company. Was this notice of loss 
given to the local agents sufficient? It has been held that where the 
policy requires the notice to be given to a particular officer or agent 
of the company, that notice to any other officer or agent than the 
one designated, would not be a substantial compliance with the pro- 
visions of the policy, and that it would therefore be insufficient. But 
the policy under consideration contains no such restrictions. The as- 
sured are therefore free to give the company notice in any manner 
they choose. The only requirement is that the company be apprised 
of the loss immediately after it occurred. The notice given to the 
agents must, under a proper construction of the assured’s contract, be 
held to be a notice to the company. Killips vs. Putnam Fire Ins. Co., 
28 Wis., 480. 

The fact that the occupancy of the building insured was changed 
after the issuance of the policy, is not deemed to be material. The 
statement in the policy that the insured building was “ occupied by a 
tenant for a boarding-house,” was but an affirmation of its then ex- 
isting condition, not promissory in its character. It is not to be re- 
garded as a warranty that the building would continue to be occupied 
in the same way. Ifa continuing warranty had been intended, it is 
to be supposed it would have been expressed in more apt language. 
Where appropriate words are employed descriptive of the present 
use of insured premises, courts will not construe them iuto a promis- 
sory stipulation that the use of the premises shall remain unchanged, 
unless the intention of the parties to that effect is clearly manifest. 
Blood vs. Howard Fire Ins. Co., 12 Cusb., 472 ; Smith vs. Mechan- 
e’s & Traders Ins. Co., 32 N. Y., 399 ; Hough vs. City Fire Ins. Co., 
29 Conn., 10. 
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It is provided in the policy that ‘‘if the premises hereby insured 
shall become vacant or unoccupied, *,* * * this policy shall be void.” 
Were the premises vacant or unoccupied within the meaning of the 
policy, at the time of the fire? The building was no longer used as 
a boarding-house, but as we have seen, the insured were under no 
obligation to continue its use for that purpose. When the boarding- 
house tenant vacated the building, Mr. Feely at once occupied it, 
and continued its occupancy until it was burned down. He was en- 
gaged in repairing the building, and slept therein every night. One 
of the rooms was furnished and used by him as a sleeping apartment, 
The fact that he took his meals elsewhere does not in our opinion 
operate to defeat the policy. We do not think that the company, by 
requiring that the building should be occupied, stipulated for a higher 
degree of care and watchfulness than the occupancy by Mr. Feely 
implies. While we shall endeavor to guard the rights of insurance 
companies by a fair and reasonable construction of their contracts, 
we cannot consent to see frittered away the rights of the insured by 
an illiberal an unjust interpretation of a policy designed for their 
(the insured’s) protection. We are of opinion that the building did 
not become vacant or unoccupied within the meaning of the policy. 
In this view, one of the objections of the general manager to the pre- 
liminary proofs, viz., that the insured failed to set forth the occu- 
pancy of the building, is not valid. The statement ‘that the building 
insured aud destroyed was occupied by Patrick Feely as a lodging- 
house ” is sufficient. 

As a precedent condition to the right of the assured to recover 
from the company, a particular account of the loss in the nature of 
preliminary proof is required. The character of this particular ac- 
count is determined by the policy. Among other things the assured 
are required in their preliminary proofs to furnish a copy of all poli- 
cies covering the insured premises, in which respect they failed. 
That there must be a substantial compliance with the terms of the 
policy in furnishing the preliminary proofs before the insured are en 
titled to any indemnity in case of loss, the authorities are agreed, 
unless the company waive the defects in the proofs, or waive the 
proofs altogether, by putting the refusal to pay on other grounds, 
Blake vs. Exchange Mutual Ins. Co., 12 Gray, 270; Franklin Fire 
Ins. Co. vs. Coates & Glenn, 14 Md., 293; Charleston Ins. & Trust 
Co. vs. Neve., 2 McMullen, S. C., 237°; St. Louis Ins. Co. vs. Kyle, 11 
Mo., 278; Taylor vs. Merchant’s Ins. Co.,9 Howard, U. S., 390; 
Hartford Pro. Ins. Co. vs. Harmer, 2 Ohio, St. 452 ; Noyes vs. Wash- 
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ington County Ins. Co., 30 Vt., 659 ; Peoria Marine & Fire Ins. Co. 
vs. Whitehall, 25 Ill., 470; Vos vs. Robinson, 9 Johns, 192; Com- 
monwealth Ins. Co. vs. Sennett et al., 41 Penne., 162. 

These authorities abundantly attest that by the acts of the under- 
writers there may be a complete waiver of the preliminary proofs, 
Was there a waiver in the case? The general manager of the com- 
pany at Chicago, after receipt of proof of loss from Smith & Dvll, 
wrote them a letter informing them that the ‘‘ alleged proof of loss 
was incomplete and unsatisfactory, and not in accordance with the 
conditions of the policy, in the particulars that a copy of the policy 
was not furnished with and made a part of the alleged proof of loss, 
and®also that the occupancy of the building at the time of the de- 
struction by fire is not set forth in the alleged proof of loss.” Sub- 
sequently McLane visited Denver for the purpose of adjusting the 
losses of the company on the Rough and Ready Mill, which had been 
destroyed by fire some time before. Mr. Doll testified that McLane 
offered two hundred and fifty dollars in satisfaction of the policy, 
and declared to him that ‘‘the only reason why he would not pay 
the full amount of the loss, was that the house was not rented at the 
time of the fire.” 

No mention was made of any defect in the preliminary proofs. 
The refusel'to pay was put distinctly on other grounds than the fail- 
ure to furnish the particular account in accordance with the provi- 
sions of the policy. McLane having thus denied liability of the com- 
pany solely for other reasons than incomplete or defective proof, it 
must be held that the company waived the condition requiriug proof 
before payment of loss, if McLane acted within the scope of his au- 
thority. ‘‘ Surely,” says Mr. Justice Strong, speaking for the court 
in the case of the Inland Insurance and Deposit Company vs. Staffer, 
33 Penna., 403, “it cannot be contended that it was not competent 
for the insurers to waive performance of a form:l condition intro- 
duced s ely for their own benefit. At most it was a condition prece- 
dent not to the undertaking of the insurers, but to the right of action of 
the insured. It is no new doctrine that insurers may waive objection 
to defective compliance with such a stipulation, or to entire non-com- 
pliance, and that such waiver in effect strikes the condition out of the 
contract, nor need the waiver be express. It may be inferred from 
the acts of the insurers evidencing a recognition of liability, or even 
from their denial of obligation for other reasons.” Under the au- 
thoritics there was a complete waiver of preliminary proofs, if McLane 
had power to bind the company. But the scope of McLane’s author- 
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ity does not sufficiently appear. If it were established, either that 
he was a general adjusting agent of the company, or that he was 
specially authorized to examine into and adjust the loss of Smith & 
Doll, we should hold that by his acts the company was estopped from 
demanding further preliminary proofs. The witness Kas-ler’s pri- 
mary knowledge of the agency of McLane was based upon a let ter he 
had received from the general manager at Chicago, from which he 
learned that McLane was “a representative and adjuster ” of the com- 
pany, and that he would be sent out to adjust the Rough and Ready 
Mill loss. This evidence the company moved to exeludé, on the 
ground that it was secondary. This motion was not met with an of- 
fer to excuse the absence of the letter. The letter was without ques- 
tion the best evidence of its own contents, and the court erred in per- 
mitting secondary evidence to be substituted for it, as written evi- 
dence is higher than oral. Whenever it appears, whether in the direct 
or cross examination, that there is written evidence of the facts sought 
to be proved, the inferior evidence must be excluded altogether, or 
the non-production of the written evidence be legally excused. 1 
Phillips Ev., 470, (5th American ed.) 

The motion to exclude the secondary evidence should have been 
allowed. 

It appears that McLane did in fact adjust the loss on the Rough 
and Ready Mill, and that upon his adjustment it was paid. This 
shows a ratification of his acts in this particular matter. As the evi- 
dence tending to prove his original authority in the form in which it 
was introduced was incompetent, and as the only act of McLane 
which was subsequently ratified by the company was his adjustment 
of the Rough and Ready Mill loss, it would be going very far to say 
that the jury was warranted in finding, as it must have done if the 
verdict is to stand, that the company had waived a strict compliance 
with the conditions of the policy requiring preliminary proofs, by rea- 
son of anything that had been said by McLane to Smith & Doll. 
An agent having special authority to adjust a particular loss, cannot 
by virtue thereof adjust a different loss, and whatever he may have 
asserted with reference to that different loss, cannot affect the com- 
pany. 

As in our opinion, the secondary evidence not being considered, 
the cause must be remanded for a new trial we forbear to comment 
further upon the testimony. 

The inquiry as to the scope and extent of McLane’s authority be- 
ing one of fact, was, as it should have been, submitted to the jury. 
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Hough vs. City Fire Ins. Co., 29 Conn., 10; Keenan vs. Missouri 
State Mut. Ins. Co., 12 Iowa, 126. 

But as there was incompetent evidence before it that may have 
largely influenced its verdict, it cannot be permitted to stand. 

The judgment of the court below is reversed with costs, and the 
cause remanded for further proceedings according to law. 

Judgment reversed. 


SUPREME COURT OF PENNSYLVANIA. 
Error to Common Pleas of Lebanon County. 


SHANKS 
US. 


UNITED BRETH. MUT. AID SOCIETY.* 
Where the evidence is inferential, suicide is a question of intention for the jury. 


This action was brought on a policy or certificate of insurance. 
The certificate contained the clause, “ Death by suicide and induced 
by immoralities excepted,” and the only defense was that the insured 
had committed suicide, and under that clause defendant was not 
liable. 

The jury found for the defendant. 


Perr Cur. 
Suicide is a question of intention, to be inferred from the circum- 
stances where no direct evidence exists. The circumstances in this 
case were sufficient to go to the jury on this question. Indeed, there 
was no other means of determining the intention of the alleged sui- 
cide. 
Judgment affirmed. 


* Judgment entered May 24, 1877. 
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JAMES L. MARMAUD 
vs. 


JAMES P. MELLEDGE er at. 


The stranding or submerging of a vessel is not necessarily a total loss. An 
abandonment under such circumstances is not binding on the insurers, nor are 
they concluded by the report of a survey condemning her and recommending‘ 
her sale. If they can repair for less than half her value, and take possession 
for that declared purpose, they may return her to the owner. If the tender is 
made within a reasonable time and no objection is made as to the sufiiciency of 
the repairs, it is conclusive, whether accepted by the owner or not. 

The acceptance of the vessel does not preclude the insured from claiming further 
damages if deficiencies afterward appear. But he cannot, after refusing the 
tender and lying silent about the sufficiency of the repairs, afterward recover 
for a total loss by proving them insufficient. 

Held, that in such a case there was no total loss of freight because of an actual or 
constructive loss of the ship. 

Held, that where the plaintiff voluntarily abandoned his charter-party on the 
ground of a total loss, while he could after a reasonable delay on account of 
the repairs have fulfilled the contract, he is not authorized to claim damages on 
the ground that the charterer was no longer obligated to fulfill his contract and 
furnish freights. 


Exceptions overruled. 


Enpicort, J. 

The plain'iff was the equitable owner of this vessel. He had made 
a bill of sale of her to his brother, who was the master. There was 
no consideration for the sale, but it was made to enable the master to 
sell her if an opportunity should offer, and the master gave back a 
declaration of trust, binding himself to account to the plaintiff for 
the proceeds in case of sale. It was ruled at the trial that the plain- 
tiff could maintain the action, and no question is before us touching 
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the correctness of this ruling. As the record title stocd in the mas- 
ter, who held it for the benefit of the plaintiff, all his acts and de- 
claratio s in connection with the vessel must be taken to have the 
same force and effect as if done or made by the plaintiff himeelf. 

The vessel was stranded on the east point of Prince Edward’s Is- 
land, July 10, 1865, while on her voyage from Boston to Richibucto, 
whither she was bound to take on board a cargo of deals for Eng- 
land, under a charter-party which had been executed by the master 
and the charterer, who resided in New Brunswick. The plaintiff was 
on board at the time. Upon the freight to be earned on this cargo, 
insurance had been obtained by the defendants in their own name 
for the benefit of the plaintiff, which is the principal subject matter 
of this controversy. The plaintiff had no insurance on the vessel, 
but the mortgagee, to whom she had been mortgaged by him for 
nearly her whole value, had insurance upon her in several offices in 
Pictou. How far and in what manner the plaintiff was interested in 
that insurance the record does not disclose. 

It is stated in the bill of exceptions that the master, after an unsuc- 
cessful attempt to get her off, noted a protest, which he afterward ex- 
tended and called a survey. The report of the surveyors condemned 
her and recommended a sale, which was notified to take place July 
18. Notice of this was given to the mortgagees, and before the day 
appointed for the sale, the agent of the underwriters at Pictou ar- 
rived with instructions to get her off if possible. The sale did not 
take place, and the master gave written notice of abandonment to the 
agent and sent a similar notice to the underwriters at Pictou. In 
the last notice he says, “I do not wish to oppose your desire to get 
the Rosetta afloat again, but the said vessel is now entirely in your 
own hands likewise risks and consequences.” The underwriters re- 
fused to accept the abandonment, and the agent succeeded in getting 
her off and took her into Pictou, some thirty or forty miles distant, 
on July 23, for repairs. The insurers at Pictou soon after notified 
the master that they were repairing the vessel and requested him to 
come to Pictou, inspect their doings and see to her fitting out, to 
which the master replied that he had abandoned to them and had no 
further concern in the matter. On August 21, the underwriters wrote 
to tr aster that the vessel was thoroughly repaired, ready for sea, 
and tying in Pictou harbor in a perfectly seaworthy state, at his dis- 
posal. They also informed him that if the mortgagees, to whom they 
had given notice of her position, should proceed to sell her under 
their mortgage, they, as insurers, could offer no objection, as the set- 
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tlement of the mortgagee’s claim was a duty devolving on the owners 
and not on the underwriters. This letter was duly received within a 
few days, but no reply was made to it, and neither the master nor the 
plaintiff went to Pictou. Nor does it appear that the plaintiff or the 
master had any communication with the mortgagees. On August 30 
the mortgagees took possession of her, and after a formal sale for the 
purpose of foreclosure, she was sold by them for $7,900, and has been 
in constant use since, principally as a collier, but occasionally making 
voyages to the West Indies. The expense of raising and repairing 
her did not exceed $1,200—much less than half her value, which ap- 
pears to have been estimated at more than $8,000. 

While the vessel was aground at Prince Edward’s Island, the mas- 
ter sent his protest to the defendants by mail, which was received. 
The plaintiff afterward notified them of the abandonment, that the 
underwriters were refitting her, and stated that “should they tender 
me the vessel when repaired I will not take her back.” He also re- 
quested the defendants to demand the insurance on the charter- 
party. To this letter a reply was sent, that the insurance office de- 
clined to pay, as the underwriters at Pictou were repairing the vessel. 
On August 18, and before the conclusion of the repairs, the master 
wrote to the agent of the party who had chartered the vessel, that 
the vessel was stranded on July 10, and became a total wreck ; that he 
had abandoned to the underwriters, who had got her afloat and taken 
her to Pictou, and he states that “he cannot proceed as per charter- 
party between you and the owners.” 

Upon the facts here stated there is no dispute. No claim is made 
that the underwriters did not act in good faith in taking possession 
of and repairing the vessel, or that they did not make what they con- 
sidered to be substantial repair and restoration, putting her in as 
good a condition as she was before. And it is conceded that there 
was no evidence at the trial that the work of repair was delayed, or 
was not prosecuted and finished within a reasonable time and with 
proper dispatch. 

We are of opinion that upon these facts the presiding judge might 
properly have ruled that there was no constructive total loss of the 
ship, but only a partial loss. 

When a vessel is stranded or submerged there is not necessarily a 
total loss, for she may be got off or raised, and the damage may be 
small; but abandonment of her under such circumstances by the 
owner is not binding on the insurers, nor are they concluded by 
the report of a survey condemning her and recommending her sale 
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They may take possession of her, raise and repair her, when the 
owner refuses or declines ; and if they can do this for less than half 
her value, they may return her to the owner and thus avoid payment 
of a total loss. This must be done expeditiously, and within a rea- 
sonable time, for if they neglect their duty in this regard they cannot 
return the ship, and must be presumed to have taken her under the 
abandonment. This has been settled in numerous cases in this com- 
monwealth. Wood vs. Lincoln & Kennebec Ins. Co., 6 Mass., 479 ; 
Peele vs. Suffolk Ins. Co., 7 Pick., 254; Commonwealth Ins. Co. vs. 
Chase, 20 Pick., 142. See Hall vs. Franklin Ins. Co., 9 Pick., 455 ; 
Sewell vs. United States Ins. Co., 11 Pick., 90. 

In Commonwealth Ins. Co. vs. Chase, it was said by the court “ that 
this right on the part of the underwriters to act for the preservation 
of the property insured, is of great importance. It works well for 
the cause of truth and justice. It proceeds on the principle of in- 
demnity on which the law of insurance rests.” The insurers to whom 
the Rosetta had been abandoned could properly take her and make 
the experiment, and upon its result the validity of the abandonment 
depended. If they in all respects performed their duty, and the ex- 
pense of raising and repairing did not exceed half her value, it was a 
partial loss and the abandonment was invalid ; if they did not, there 
was a destructive total loss and the abandonment was effectual. 
What happened afterward must determine the question. The subse- 
quent acts of the parties, including the underwriters, the plaintiffs 
and the mortgagees, have been fully detailed, and we think the case 
falls clearly within the rule laid down by Chief Justice Shaw in Rey- 
nolds vs. Ocean Ins. Co., 22 Pick., 191, “that if the underwriters, 
after having refused to accept the abandonment, took possession of 
the vessel for the actual and declared purpose of getting her off, re- 
pairing and restoring her to the assured, and in good faith intended 
and with reasonable diligence proceeded to make full and complete 
repairs, and in good faith according to their intent, did make what 
they considered and believed to be a substantial repair and restora- 
tion of the vessel to as good condition as she was in before, and in 
this state tendered her to the owners, it was a substantial perform- 
ance of their contract, and the assured was bound to accept her ; 
that if, at the time of the tender, the assured made no objection to 
the sufficiency or completeness of the repairs, nor pointed out any de- 
ficiency, the tender should be deemed good, although it might be 
discovered afterward that there were deficiencies in the repairs. 

This rule of course applies only to those cases where the expenses 
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would not amount to fifty per cent, deducting one third new for old, 
and making other usual and proper deductions. If the underwriters 
have conducted themselves in the manner pointed out, and within a rea- 
sonable time tendered the vessel to the assured, who makes no objec- 
tion to the sufficiency of the repairs, and points out no deficiencies, he is 
bound to accept her, and the underwriters cannot be treated as hay- 
ing accepted the abandonment. Whether the assured accepts or not, 
the question is settled that there is no constructive total loss of the 
ship. 

If it should afterward appear that there are deficiencies in the re- 
pairs, the acceptance of the vessel does not preclude the assured from 
claiming further damage, and according to the principles of the con- 
tract, securing to the assured an indemnity, an action might be 
brought after such acceptance to recover for any such deficiency or 
unrepaired damage, as a partial loss. The rights of the assured are 
thus fully protected. He must act in good faith. If he does not, and 
rannot point out the deficiencies and call the attention of the under- 
writers to them, so that they may be supplied, he must take the ship, 
and if they prove to be insufficient he may recover for an additional 
partial loss. And if the deficiencies should prove to be such as the 
plaintiff now claims to exist in this particular ship, he might recover 
her full value. He cannot, when the underwriters have done their 
whole duty, lie by silent and inactive, take no notice of the tender, or 
refuse to have anything to do with the ship because he abandoned her 
when she stranded, and then recover from the underwriters as for a 
total loss on proving that the repairs were insufficient. To allow him 
to do so would be to defeat and make utterly worthless the privilege 
of the underwriters to raise and repair the ship for the benefit of all 
concerned, and to demonstrate, as it is their right to demonstrate, 
that the claim made upon them is unfounded, and that the abandon- 
ment was unnecessary. 

Nor is the rule laid down open to the objection urged by the plain- 
tiffon the argument, that it cannot be reconciled with the doctrine 
that unless the underwriters make thorough repairs they accept the 
abandonmem. The chief justice fully disposes of that question when 
he says, in speaking of the duty of the underwriters, if they do “ no 
in good faith and with reasonable diligence proceed to make a full 
and complete repair and re-equipment of the vessel, or if at the time 
of the offer to restore her as fully repaired and equipped, the assured 
points out deficiencies which actually existed, and the underwriters 
refused or unreasonably neglected to supply these deficiencies and 
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complete the repair, then the assured were not bound by the tender ; 
and as the underwriters, after the offer to abandon, had taken the 
vessel into their possession for the avowed purpose of repairing her, 
but had not made such repair, they must be considered as having 
made her their own, and as having accepted the abandonment, and 
then the assured would be entitled to recover for a total loss. After 
such a recovery by force of the abandonment as established by the 
judgment, the vessel would remain the property of the underwriters.” 
It is said in the argument that this case is in conflict with the other 
authorities, but we do not so regard it, and see no reason for depart- 
ing from the rule laid down and acted on in this commonwealth for 
nearly forty years. See Paddock vs. Commercial Ins. Co., 104 Mass. 
St., 1, 534. In Copelin vs. Ins. Co.,9 Wall., 461, which is relied on by 
the plaintiff, the decision was on the ground that there was an un- 
reasonable delay in repairing, and does not touch the question here 
presented. 

No element is wanting in the case at bar to bring it within all the 
qualifications mentioned in Reynolds vs. Ocean Ins.Co. There was 
no unnecessary delay ; there is no claim that the underwriters did 
not act in good faith ; no objection to the sufficiency of the repairs 
were made or pointed out at the time of the tender, and no question 
is raised that deficiencies appeared afterward. That question, indeed, 
cannot arise on the facts here presented. The plaintiff assumed 
throughout the proceedings, and so contends in his argument, that 
his right to recover for a total loss of the ship, was fixed by his aban- 
donment at the time of the stranding. Acting upon this erroneous as- 
sumption he steadily refused to take any notice of the repairs, or to 
admit that he had anything to do with the ship ; and although he and 
the master were on board at the time of the stranding, and were 
afterward not far distant from Pictou, it does not appear that either 
of them visited or saw the vessel after she went to Pictou. 

If we regard the plaintiff as having the same rights that he would 
have had if the insurance had been on his interest as owner and not 
on the mortgagee’s interest, (and certainly he has no greater rights,) 
he cannot, upon the facts disclosed, set up that there has been a con- 
structive total loss of the ship. If, on the other hand, having no in- 
surance on the ship, all the rights that he had were under the con- 
tract of insurance between the underwriters to whom he had aban- 
doned the ship, and the mortgagees who held the mortgage given by 
him, then the acceptance of the ship and her sale by the mortgagees, 
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they not making any objection to the repairs, and he failing to make 
any adjustment of the claim, precludes him, and he cannot assert 
there was a constructive total loss any more than the mortgagees can. 
He had full notice from the underwriters that they could interpose no 
obstacle to the mortgagee’s taking the ship, and no claim is made that 
the action of the mortgagees was not perfectly regular in form and in 
accordance with their rights. 

We are therefore of opinion that there was not a total loss of freight 
because of an actual or constructive total loss of the ship ; and we 
fail to find in the cases previously cited, or in those mainly relied on 
by the plaintiff, anything in conflict with this conclusion. See Jack- 
son vs. Union Marine Ins. Co., L. R., 8 C. P., 572 ; 10 C. P., 125 ; Ran- 
kin vs. Potter, L. R., 6 H. L., 98 ; MeGan vs. Ocean Ins. Co., 23 Pick., 
409 ; Thwing vs. Washington Ins. Co., 10 Gray, 455 ; Coolidge vs. 
Gloucester Marine Ins. Co., 15 Mass., 345. 

There having been no total loss, the only further question that can 
arise would be whether, by reason ofthe delay caused by the peril of 
the sea and the time employed in making the necessary repairs, the 
vessel was unable to reach Richibucto in season to carry the cargo 
named in the charter-party. That she was able to reach Richibucto 
is evident from the fact that she has ever since been engaged in sea 
voyages, so that the only question would be whether she would be 
able to get there and obtain the cargo. We have great doubt whether 
this question is open to the plaintiffon the pleadings. The action was 
tried, so far as this branch of the case is concerned, upon the amend- 
ments to the declaration included in the fourth and seventh counts 
for wrongfully canceling and surrendering the policy of insurance, 
which at the plaintift’s request and for his benefit, and in their own 
names, the defendants had procured on the freight from Richibucto 
to England. 

It is alleged in the fourth count that the ship “was totally lost and 
destroyed by the perils of the sea, whereby the freight was totally 
lost to the plaintiff ;” and in the seventh count, that “while proceed- 
ing on said voyage, said vessel was so wrecked, injured, and destroyed 
by the perils of the sea as to be incapable of performing the same so 
as to earn the freight insured by said policy, whereby said freight 
was totally lost to the plaintiff” Both counts proceed upon the 
ground that the ship was either totally lost, or was utterly incapable 
of proceeding as a ship to Richibucto. There is no claim for dam- 
ages distinctly set forth, on the ground that she was so delayed by 
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perils of the sea and consequent repair, that she could not reach her 
port in season to earn the freight. But it does not appear that this 
question was raised or considered at the time, and we are not inclined 
to decide this portion of the case on that ground ; as we are clearly 
of the opinion that the plaintiff by his acts and declarations voluntari- 
ly abandoned his charter-party on the ground of a total loss of the 
ship, and on that ground alone ; and relieved the charterer from any 
obligation of putting the cargo on board as provided in the charter- 
party. Throughout the proceedings he refused to have anything to 
do with the ship after she was stranded. He so states in his letter to 
the defendants of July 29 ; and in that of August 10 he says, “should 
they tender me the vessel when repaired I shall not take her back.” 
He acted throughout in accordance with this resolution. The ship 
not being lost, he was bound to proceed and execute his charter-party. 
The time taken in extricating and repairing the ship, made necessary 
by reason of perils of the sea, which is always an element entering in- 
to the consideration of the proper performance of the stipulations of 
a charter-party, was not so long as necessarily and as matter of law 
to absolve the charteree from his obligation. But without making 
any attempt to execute it, he wrote August 19th, to the agent of the 
charterer, who had entered into the charter-party on behalf of his 
principal, that the vessel went ashore and became a total wreck, that 
she was in the hands of the underwriters, and that he “cannot pro- 
ceed as per charter-party between you and the owners.” This was 
sent before the completion of the repairs, and before the tender and 
subsequent proceedings, which established the fact, binding on the 
plaintiff, that the abandonment was ineffectual and that there was no 
total loss. The charterer was therefore no longer bound to furnish 
him with the stipulated cargo and would have been justified in ship- 
ping it by another vessel. The plaintiff having done this, he was not 
entitled to go to the jury and recover damages on the ground that by 
reason of the delay the charterer was free, and no longer bound to 
perform the requirements of the charter-party. From that duty the 
plaintiff had absolved him, by declaring that he was himself unable 
to have his vessel there. . 

It is conceded by the plaintiff to have been proved, if admissible, 
that if the vessel had proceeded to Richibucto any time in August or 
September she could have obtained the like freight with that described 
in the charter-party, upon as favorable or more favorable terms. But 
in our view of the case we have not thought it necessary to consider 
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the admissibility of the evidence, or to determine whether the whole 
right and interest of the plaintiff rested on the particular charter- 
party, or whether he was bound to proceed and obtain another car- 
go if that failed him. For the same reason we have not placed any 
stress upon or considered the competency of the testimony of the 
charterer himself, introduced in reply to the evidence of the plaintiff 
on this point, that he would have furnished the cargo under the 
charter-party any time up to the middle of November. 

Upon the facts disclosed on the bill of exceptions, about which there 
is no dispute, the presiding judge would have been justified in ruling 
that the plaintiff was not entitled to a verdict on either of the counts 
added by amendment. It is therefore unnecessary to consider the 
exceptions or criticisms to the charge of the presiding judge in sub- 
mitting the case to the jury. Judgment must be entered on the ver- 
dict, and the exceptions overruled. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of C. P. No. 2, Philadelphia. 


GLOBE MUTUAL LIFE INS. CoO. 
vs. 


WILLIAM B. JOHNS.* 


Where the question whether the insured was led by the acts of the company to 
defer payment of premium until notified that it was due, was submitted as 
question of fact, and found in the affirmative by the jury, the company is es- 
topped from setting up non-payment ad diem as forfeiture. 


Per Curiam. 


The question whether the insurance company recognized the agree- 
ment to give notice of the times of the payment of the premiums as 


* Judgment entered January 22, 1877. 
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they fell due, and acted thereupon so as to mislead the assured, and 
cause her to pass the time relying upon the notice to be given, was 
submitted as a fact upon the evidence and found by the jury in her 
favor. The company was therefore estopped from setting up non- 
payment ad diem as a forfeiture. 

Judgment affirmed. 


SUPREME COURT OF COLORADO. 


SreciaL Term, 1877. 


Error to Probate Court of Arapahoe County. 


ATLANTIC INS. CO., Plaintiff in Error, 
US. 


GEORGE MANNING, Defendant in Error. 


The policy provided that it should be ‘void if the premises became vacant or un- 
occupied, or the risk was increased in any manner within the control of the in- 
sured, 

Held, that the clause was ambiguous, and must be construed most strongly against 
the company. 

Held, that objections to preliminary proofs are waived by objections to payment on 
other grounds. 

An allegation of compliance with a condition is supported by proof of its waiver. 

Where a letter came in response to one addressed to the defendant, it is admissible 
without proof of defendant’s handwriting or signature. 

The rental of a building at the time of its destruction is evidence bearing upon 
the question of loss, but its rental at the time of its erection, two years pre- 
vious, is too remote. 

Parol testimony to show that the company never insured unoccupied property, 
was inadmissible. 

Judgment affirmed. 


This was an action brought in the Probate Court of Arapahoe 
County by George Manning, against the Atlantic Insurance Company 


of New York, to recover the sum of $1,500 on a policy of insurance in 
said company. 
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Outside of the usual law points in getting to the trial, the point at 
issue was, that the company claimed the premises were vacant and 
unoccupied when the building was destroyed by fire. The plaintiff, 
Manning, claimed the premises were not vacant and unoccupied with- 
in the meaning of the policy ; the policy reading, “ that if the in- 
sured premises shall become vacant or unoccupied, or the risk be in- 
creased in any manner within the control of the assured,” etc. The 
plaintiff claims the building was occupied by a tenant, who had 
moved out, but left a portion of his furniture in the premises, and 
that he had moved out without the knowledge of the plaintiff, there- 
fore the risk was increased, if at all, without his consent. 


Exsert, J. 

Under the authorities, the construction placed by the court below 
upon the clause of the policy in controversy must be sustained. 

In the case of the North American Ins. Co. vs. Zaenger, 63 IIl., 465, 
the clause construed is, in language, grammatical structure, and 
punctuation, similar to the one under consideration. 

The rule of construction adopted by the Supreme Court, in the 
case of Ins. Co. vs. Slaughter, 12 Wallace, 404, is also clearly appli- 
cable in this case. 

At best, the clause in question must be held to be ambiguous ; 
that is to say, a case where the judgment hesitates between two im- 
ports, unable to determine which of the two was intended. In such 
case the rule is well established, that where the preparation of an in- 
strument is left to the party to become liable under it, and its mean- 
ing is doubtful by reason of the use of ambiguous or obscure lan- 
guage, other things being equal, that construction is to be adopted 
which is most favorable to the promisee. Merrick vs. Germania Fire 
Ins. Co., 54 Penn., 277 ; Hoffman vs. Adtna Ins. Co., 32 N. Y., 413, 
and cases there cited. 

Under this construction of the clause in controversy, the instruc- 
tions given by the court below, correctly pronounced the law upon 
the evidence, and the instructions asked by the defendant were pro- 
perly refused. 

Overruling the defendant’s motion for nonsuit with leave to the 
plaintiff to introduce additional evidence, was entirely within the dis- 
cretion of the court, and is not ground for exception ; nor was there 
error in overruling defendant’s second motion for nonsuit, as there 
was sufficient evidence to take the case to the jury. 

As the evidence in the case was pertinent alone to the general is- 
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sue, it is unnecessary to enter into any discussion of the several spe- 
cial pleas. 

The fourth, sixth and eighth assignments are to testimony im- 
properly admitted, but wholly irrelevant and immaterial, and which 
could not have prejudiced the defendant ; nor can it be said that the 
defendant was prejudiced by the testimony of the witness Manning, 
touching his ownership of the property in question. 

The recitals of the policy of insurance, before introduced, were 
prima facie evidence of the plaintiffs title. Nicholls vs. Fayette Ins. 
Co., 1 Allen, 63 ; Fowler vs. U. S. Ins. Co., 23 Barb., 143. 

The preliminary proofs were sufficiently identified by the witness 
Worthington, to take them to the jury, and any objection to them as 
not in strict compliance with the requirements of the policy, was 
waived by the letter from the president of the defendant company. 

It is well setiled that objections to preliminary proofs are waived 
by objections to payment on other grounds. Post vs. Adtna Ins. Co., 
43 Barb., 357; Peoria Ins. Co. vs. Whitehill, 25 IIll., 466. 

It is also competent for the plaintiff to show this waiver under the 
averments in his declaration. An allegation of compliance with a 
condition, is supported by proof that the underwriters waived the 
condition. 2 Phillips, sec. 2,122 ; Pim vs. Reed, 6 Mann. & G., 1. 

It is cluimed, however, that the letter of the president of the 
defendant company was improperly admitted in evidence, as there 
was no sufficient proof of the signature. There was no occasion to 
prove the handwriting of the president in this case. 

It was in evidence that the agent, Worthington, had forwarded the 
preliminary proofs by post to the defendant, and had received this 
letter in reply by due course of mail. This brought the letter within 
the rule laid down in the case of Overstone vs. Wilson, 2 Carr, & 
Kirw., 1. 

In that case the plaintiff's attorney had addressed a letter to the 
defendant at his residence, and sent it by post, to which he received 
a reply purporting to be from the defendant ; and it was held, that 
the letter thus received was admissible in evidence without proof of 
the defendant’s handwriting. 1 Greenleaf Ev., sec. 573a. 

The rule is based on presumptions arising from the ordinary course 
of business, and by a like rule, based on like considerations, the 
identity of the correspondent may be inferred. 

In the case of Casey vs. Pett, Peake’s Add. Cases, 130, Lord Kenyon 
held, that if letters are sent directed to a person in particular busi- 
ness, and an answer is received in due course, a fair inference arises, 
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that the answer was sent by the person in whose handwriting it pur- 
ports to be. 2 Phillips Ev., p. 503, note 481. 

Again, the witness Worthington was, at the date of the letter, and 
had been prior thereto, the agent of the defendant company, and as 
such in correspondence with Cocks the president, concerning busi- 
ness of the company. 

One of the recognized methods of acquiring a knowledge of hand- 
writing is by means of written correspondence, and the belief of the 
witness as to the genuineness of the signature, being founded on his 
knowledge derived from this source, his testimony was competent. 2 
Phillips Ev., 599 ; Tifford vs. Knox, 2 John.’s Cases, 210 ; 8 Pick., 143. 

‘The rental of a building at the time of its destruction, may be 
given in evidence as bearing upon the question of loss, (Cumberland 
M. P. Co. vs. Schell, 29 Penn., 31 ;) but the rental at the time of its 
erection,—in this case two years prior to the fire—we regard as too re- 
mote and circumstantial to be of any value for that purpose. 

So, too, the evidence offered to show that the defendant company 
never insured unoccupied property, was inadmissible. This was a 
question of construction on the face of the policy, and parol tcsti- 
mony was properly rejected. 2 Phillips on Ins., sec. 2119. 

We find no substantial error in the record, and judgment is affirmed 
with costs. 





